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Animal Care Program =* Inspections of Problematic De  alers

Executive Summary

In the last 2 years, there has been significaniansal/erage concerning large-scale dog dealers
(i.e., breeders and broketshat failed to provide humane treatment for the animalsrithede
care. The breeders, negatively referred to as 2puppy,hiiise stirred the interest of the

public, Congress, animal rights groups, and others. Aoyl we conducted an audit of the
Animal and Plant Health Inspection Service's (APHARImal Care (AC) unit, which is
responsible for enforcing the Animal Welfare Act (AWAThe audit focused on AC's
inspections of problematic dealers. It is thedtie a series of audits related to AWA.

In our last audit on animals in research facilifiese found that the agency was not aggressively
pursuing enforcement actions against violators of AWA and that itsseskesnimal monetary
penalties against thefn. APHIS agreed to take corrective action by inocoging more specific
guidance in its operating manual to address deiogs in enforcement actions. It also agreed to
revise its penalty worksheet to generate higher ane aggpropriate penalties.

In this audit, one objective was to review AC's enforcement process agafstsddat violated
AWA. Accordingly, we focused on dealers with a history of violations in the past 3Yyears.
Another objective was to review the impact of recent chaitige agency made to the penalty
assessment process. We identified the following majocidatiies with APHIS' administration
of AWA:

AC's Enforcement Process Was Ineffective Against Probiemealers AC's
enforcement process was ineffective in achieving dealepliance with AWA and
regulations, which are intended to ensure the humaeeaca treatment of animals. The
agency believed that compliance achieved througlaibr? and cooperation would
result in long-term dealer compliance and, accalglirit chose to take little or no
enforcement action against most violators.

However, the agency's education efforts have not always been successful in deterring
problematic dealers from violating AWA. During F2606-2008, at the re-inspection of
4,250 violators, inspectors found that 2,416 repeatedhateid AWA, including some

that ignored minimum care standards. Therefobhginge heavily on education for serious
or repeat violatorsbwithout an appropriate level of @ecementbweakened the

agency's ability to protect the animals.

AC Inspectors Did Not Cite or Document Violations Prop@dySupport Enforcement
Actions Many inspectors were highly committed, conducting timaly #tnorough

! Breeders are those that breed and raise animaleqgremises; brokers negotiate or arrange foptinehase, sale, or transport of animals in
commerce.

2 Refer to the Background section for more informaibn related prior audits.

% Audit No. 33002-3-SF, 2APHIS Animal Care Programspection and Enforcement Activities® (Septemb&3)0

4 AWA refers to monetary penalties as civil penaltie

® APHIS synonymously used the terms violations gateviolations, and noncompliant items in its doenta. For simplicity, we used the term
violations in this report.

® Education was generally provided through the intpe' interaction with dealers during routine iesfions as well as periodic seminars.
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inspections and making significant efforts to improve th&ne treatment of covered
animals. However, we noted that 6 of 19 inspettdis not correctly report all repeat or
direct violations (those that are generally momgosis and affect the animals' health).
Consequently, some problematic dealers were inspidedrequently.

In addition, some inspectors did not always adexiyaescribe violations in their
inspection reports or support violations with photogtwgen 2000 and 2009, this lack of
documentary evidence weakened AC's case in 7 of@h@dministrative hearings
involving dealer. In discussing these problems with regional managemept, the
explained that some inspectors appeared to neetoaddltraining in identifying
violations and collecting evidence.

APHIS' New Penalty Worksheet Calculated Minimal PeéesltAlthough APHIS
previously agreed to revise its penalty worksheet to produce 2significantly higher®
penalties for violators of AWA, the agency contidue assess minimal penalties that did
not deter violators. This occurred because thewerksheet allowed reductions up to
145 percent of the maximum penalty. While we are not@atigg that APHIS assess
the maximum penalty, we found that at a time wheng@ess tripled the authorized
maximum penalty to @strengthen fines for violations,® the actual penalties were

20 percent less using the new worksheet as compatbd worksheet APHIS previously
used.

APHIS Misused Guidelines to Lower Penalties for AWAatbos. In completing penalty
worksheets, APHIS misused its guidelines in 3%hef34 cases we reviewed to lower the
penalties for AWA violators. Specifically, it (1) incgistently counted violations;

(2) applied @good faith® reductions without me(i8) allowed a 2no history of violations®
reduction when the violators had a prior history; afydatbitrarily changed the gravity of
some violations and the business size. AC tolthakit assessed lower penalties as an
incentive to encourage violators to pay a stipalamount rather than exercise their right
to a hearing.

Some Large Breeders Circumvented AWA by Sellinm#iaiOver the InternetLarge
breeders that sell AWA-covered animals over the Inteareeexempt from AC's
inspection and licensing requirements due to aHotgpin AWA. As a result, an
increasing number of these unlicensed breeders are nabneahior their animals'
overall health and humane treatment.

Recommendation Summary

To ensure dealer compliance with AWA, AC should modgyealer Inspection Guide
(Guide) to require enforcement action for diread aarious violations. We also recommend
that 2no action® be deleted as an enforcement matidghe Guide.

”In 2008, AC employed 99 inspectors. We accompahedn their inspections of dealer facilities.
8 During this period, administrative law judges or Brepartment's Judicial Officer rendered decisions irtd$es involving dealers. We
reviewed all 16.
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To increase the effectiveness of inspections, AQilshprovide more comprehensive training
and detailed guidance to its inspectors and supesvisodirect and repeat violations,
enforcement procedures, and evidentiary requiremelts éelequately describing
violations).

To calculate more reasonable penalties, APHIS shigult total reductions on its penalty
worksheet to less than 100 percent. We also recommend that the agency ensuréyits penal
guidelines are consistently followed and thatdude instructions to count each animal as a
separate violation in cases involving animal deatit unlicensed wholesale activities.

To prevent large breeders from circumventing AWA egfuents, APHIS should propose
that the Secretary seek legislative change to dedlinese breeders from the definition of
aretail pet store,® and require that all applicabledaters that sell through the Internet be
regulated under AWA.

Agency Response

In its written response, dated April 23, 2010, APHIS comxlwith the reported findings
and recommendations. APHIS' response is includékdeaénd of this report.

OIG Position

We accept APHIS' management decision on Recommendatiéh815, 6, 7, 8, 9, 10, 12,
13 and 14. The actions needed to reach management decision on Recommendations 4 and 11
are provided in the OIG Position section after ¢hesommendations.
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Background & Objectives

Background

In 1966, Congress passed Public Law 89-544, known as bwdtary Animal Welfare Act, to
regulate the humane care and handling of dogs, catsither laboratory animals. The law was
amended in 1970 (Public Law 91-579), changing the name to ATW#s amendment also
authorized the Secretary of Agriculture to regulate other warm-blooded animals when used in
research, exhibition, or the wholesale pet traflgditional amendments to the law were passed
in 1976, 1985, 1990, 2002, and 2008beach adding regulated activities for warm-blooded
animals.

APHIS' AC unit enforces AWA based on the policietabsished by the Secretary. AC is
headquartered in Riverdale, Maryland and has regionaksfifn Raleigh, North Carolina and
Fort Collins, Colorado. The agency employs 99 inspeltarso are dispersed throughout the
country, to conduct inspections of all licensed esgistered facilities covered under AWA and
to follow up on complaints of abuse and noncomgianin FY 2008, the inspectors conducted
15,722 inspections on licensed and registeredtfasil In FY 2008, APHIS received an
appropriation of $874 million; AC's portion was $21 million, as specifiethinGonsolidated
Appropriations Act.

In the wholesale pet trade, there are two typegehsed dealers: breeders (those that breed and
raise animals on the premises) and brokers (th@enegotiate or arrange for the purchase, sale,
or transport of animals in commerce). In FY 2008, there were 4,604 licensed breeders and
1,116 licensed brokers.

Before AC issues a license, it conducts a pre-icgninspection because by law applicants must
be in full compliance with AWA and regulations. After a lisens issued, AC inspectors

perform unannounced inspections at least biennialgnsure the facilities remain in compliance
with AWA. If an inspector finds AWA violations, the dealer is given anywhere froaydala

year to fix the problems depending on their seveirdyring our site visits, the inspectors gave
the dealers an average of 16 days to correctviwations.

After inspectors are hired, they receive 5-6 weeks irit@@hing on animal care standards and
inspections. Thereafter, they receive annualitrgim the form of national or regional
conferences as well as meetings with their suparvisTo ensure the inspectors consistently
apply their training, APHIS also developed fieldredards, i.e., thBealer Inspection Guide
See table 1 for the number of inspections AC conducted dENisg2006-2008.

°In FY 2008.
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Table 1: Inspections Conducted in FYs 2006-2008

2006 2007 2008
No. of Inspectors 99 101 99
No. of Inspections* 17,978 16,542 15,722
Average Inspections 182 164 159
Per Inspector
* These numbers include inspections on all licesgee., dealers and exhibitors) and
registrants (i.e., research facilities) under AWA.

Since 1994, AC tracked the inspections throughidensing and Registration Information
System (LARIS). LARIS included a risk-based inspectigstean, which calculated the
minimum number of inspections that were needed annuadlgcdon a continual risk assessment
of each facility's violation history. However, botlur 1995 and 2005 audits found that LARIS
generated unreliable and inaccurate informatfoC agreed with our conclusions and hired a
contractor to develop a new systembOnline Animal €lrformation System (OACIS). Later,
AC determined that the OACIS contractor was not mgetie program's requirements and
terminated the contract. APHIS then contractet aitother system developer to build the
Animal Care Information System, which was implemented ind2009.

ENFORCEMENT PROCESS

When a violation is identified during an inspectmfra dealer's facility, AWA authorizes AC to
take remedial action against the violator by assessimg asuspending or revoking the license,
or pursuing criminal penalti€s. Before taking these actions, AC also considersrot
enforcement options: no action, a letter of infotiora(an informal warning letter), an official
warning letter, and an investigatioh.

Investigations are conducted by APHIS' Investigative anfbiEement Services unit, which

carries out enforcement activities and providepsupo all APHIS programs. An investigation
may result in a stipulation, suspension or revocation of license, or confiscation of animals. A
stipulation is an agreement between APHIS and theteplahere the violator can pay a

reduced penalty by giving up his right to a formal admirtiseeehearing. APHIS' Financial
Management Division in Minneapolis is responsible for collecting the stipulations and monetary
penalties.

Cases that warrant formal administrative action underjoeddf the General Counsel review

for legal sufficiency prior to issuance of a formaaiministrative complaint before the U.S.
Department of Agriculture's (Department) adminigtratiaw judges. If the case is appealed, a
final decision is made by the Department's Judicial Offideormal actions may result in license
suspensions or revocations, cease-and-desist pndengtary penalties, or combinations of these
penalties.

2 0IG Audit No. 33600-1-Ch, 2Enforcement of the AmihWelfare Act® (January 1995) and Audit No. 333F, 2APHIS Animal Care
Program Inspection and Enforcement Activities® (®egber 2005).

7 United States Cod@J.S.C.) §2149 (January 3, 2007).

2 Dealer Inspection Guideh. 9.3 (May 2002). In 2007, AC discontinuedtde of information® as an enforcement option.
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AWA authorizes APHIS to cooperate with the Stdfeal] of which have animal cruelty laws.
However, although AC established memoranda of undersigmdih a few States, it did not
establish internal procedures to forward animagktyuand abuse cases to the State officials.
Generally, AC regional management relies on thpaotors' discretion to notify State and local
officials because the inspectors may have estaulisélationships with these officials. Figure 1
shows which States have first-offense, subsequent-offense, or misdemeanor cruelty laws.

Figure 1: States With Animal Cruelty Laws

|:| 40 States have a first-offense felony cruelty law

5 States have a subsequent-offense felony cruelty law

5 States have a misdemeanor cruelt vy law

RELATED PRIOR AUDITS

This audit is the latest in a series of auditstegldo AC's administration and enforcement of
AWA. Three of these audits focused on dealers and research facilities:

In 1992, OIG conducted an audit on animal carecam¢luded that APHIS could not ensure the
humane care and treatment of animals at all dealer fesitis required by AWA! APHIS did

not inspect dealer facilities with reliable frequencyd @rdid not enforce timely correction of
violations found during inspections. Moreover, APHI8 not timely penalize facilities found to
be in violation of AWA.

In 1995, OIG conducted a follow-up audit and repdrhat APHIS did not fully address
problems disclosed in the prior repbtt APHIS needed to take stronger enforcement actions to
correct serious or repeat violations of AWA. Deabard other facilities had little incentive to
comply with AWA because monetary penalties werepmes cases, arbitrarily reduced and were
often so low that violators regarded them as a cost of bssines

137 U.S.C. §2145(b) (January 3, 2007).
14 Audit No. 33002-1-Ch, 2APHIS Implementation of tAeimal Welfare Act® (March 1992).
!5 Audit No. 33600-1-Ch, 2APHIS Enforcement of theital Welfare Act® (January 1995).
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In 2005, OIG conducted an audit on animals in netefacilities and found that the agency was
not aggressively pursuing enforcement actions against violators of AWA and that itdssesse
minimal monetary penalties against th&minspectors believed the lack of enforcement action
undermined their credibility and authority to em®rAWA. In addition to giving an automatic
75-percent 2discount,® APHIS offered other concessionamgehe fines basically meaningless.
Violators considered the monetary stipulation as a normal cost of businesshathamdeterrent
for violating the law.

Objectives

Our audit objectives were to (1) evaluate the adeguwf APHIS' controls to ensure dealer
compliance with AWA, (2) review the impact of recehanges to the penalty assessment
process, and (3) evaluate AC's new mission critical information system for reliability and
integrity. Due to unexpected delays in implementing the system, we were unable to
complete the third objective.

16 Audit No. 33002-3-SF, 2APHIS Animal Care Programspection and Enforcement Activities® (Septembe3)0
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Section 1: Enforcement

Finding 1: AC's Enforcement Process Was Ineffectiv. e Against
Problematic Dealers

During FYs 2006-2008, Animal Care's (AC) enforcement pescwas ineffective in achieving
dealer compliance with the Animal Welfare Act (AWand regulations. This occurred because
the agency believed that compliance achieved through education and coopegaatid result in
long-term dealer compliance. Accordingly, the agencyelto take little or no enforcement
actions against violators. However, taking thisifpon against serious or repeat violators
weakened the agency's ability to protect the animals. Asudty@,416 of 4,250 violators
repeatedly violated AWA, including some that ignored mummrcare standards, which are
intended to ensure the humane care and treatmeninadlan

AWA authorizes APHIS to take remedial action agbi8/A violators by assessing monetary
penalties, suspending or revoking licenses, or pugstiiminal penalties’ TheDealer
Inspection GuidéGuide), AC's field standards, further elaborates on these enforcement actions.

AC administers AWA through the licensing and ingpecof dealers (i.e., breeders and
brokers). The enforcement process begins whentiao&® are identified during an inspection
of a dealer's facility. If AC decides to take enfaremnt action, it may refer the case to APHIS'
Investigative and Enforcement Services (IES) unit. Thatieg investigation can lead to a
stipulation (an agreement between APHIS and the violatogre the violator can pay a reduced
penalty by giving up his right to a formal admingive hearing), suspension or revocation of
license, or confiscation of animals. However, A@ymelect to take no action or a lesser action,
such as a letter of information or an official warnffg.

During the 3-year period, AC inspected 8,289 licensecedeahd found that 5,261 violated
AWA (see exhibit C for the number and types of aimns that occurred). At the re-inspection
of 4,250 violators® inspectors found that 2,416 repeatedly violated AWA, including 863 that
continued to violate the same subsections.

To evaluate the adequacy of AC's controls over dealer compliance with AWA, we reviewed
guidelines, management policies, the inspectors' practices, and enforcement getilosts a
AWA violators. We identified four practices that deminate AC's leniency towards dealers
that violate AWA:

No Enforcement Action for First-time ViolatorSypically, AC does not take
enforcement action against first-time violators, e¥eha inspector identifies a direct
violation (i.e., one that has a high potential for adugraecting the health of an
animal). The Guide states that inspectonsif recommend an enforcement action® for
violations that are direct or serious, although the Guide does not definess’ Based

177 U.S.C. §2149 (January 3, 2007).

18 APHIS synonymously used the terms violations galteviolations, and noncompliant items in its doents. For simplicity, we used the term
violations in this report.

° Dealer Inspection Guidech. 9.3 (May 2002). In 2007, AC discontinuedt#e of information® as an enforcement option.

2 AC did not re-inspect 1,011 violators because s not scheduled for re-inspection until FY 2088ile others were no longer licensed.
2 Dealer Inspection Guidech. 9.3 (May 2002).
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on our observations and analysis, since inspectors were given the choice of not
recommending an action, generally they did not.

Inadequate Enforcement for Repeat ViolatoFsie Guide states that inspectarsust
recommend an enforcement action® for repeat violators; however, one of the choices is to
take no actiorf? which is what the inspectors did in 52 percent of the repeat violations

we reviewed.

Also, AC narrowly defines a repeat violator as one that consecutively violateartie
subsection of the animal welfare regulations. This meat®thsuccessive inspections a
dealer can violate different sections of the regulatwitisout being labeled a repeat
violator and, therefore, the inspector is not regpito recommend an enforcement action.

Written Instructions Not Always Followedn 2007, the national office provided
instructions entitled, 2Animal Care Enforcement ActiGuidance for Inspection

Reports,® to aid its inspectors in selecting erdanent actions. These instructions were
never incorporated in AC's Guide and, therefore, supervisors and regional management
did not always ensure that the inspectors follotieain. When instructions specified a
stronger action, such as a stipulation or litigation, the inspectors were allowed to
recommend a more lenient option.

Delayed ConfiscatianAWA allows APHIS to confiscate any animal foulacbe
suffering as a result of a failure to comply with AVFAAPHIS added a provision
requiring that the violator be given a final opporturid take corrective action before
confiscation can occuf, even in extreme cases where animals are dying or sufféring.

To evaluate the effect of these practices, we selé&c&tdtes and visited 50 breeders and
18 brokers (68 in total) that had been cited fdeast one violation in their previous 3-year
inspection history? AC generally took little or no enforcement actions adahese facilities
during the period (see chart 1).

2 Dealer Inspection Guideh. 9.3 (May 2002).

27 U.S.C. § 2146(a) (January 3, 2007).

249 Code of Federal Regulatiof€FR) §2.129(a) (January 1, 2005) dvehler Inspection Guideh. 8.6.1 (April 2000).

AC defines suffering as 2any condition that caysais or distress . . . Examples [include]: animeith serious medical problems that are not
receiving adequate veterinary care; animals witlwolgguate food or water; animals exposed to teryreraxtremes without adequate shelter or
bedding; and animals held in enclosures that #hg/fiAnimals do not need to be in jeopardy of dyto be in a state of suffering.° AC Policy
No. 8 (May 8, 2001).

e visited a total of 81 dealers in 8 States bundd no history of violations and, therefore, weoé part of our sample for determining the
effectiveness of AC's enforcement process.
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Chart 1: Enforcement Decisions for 68 Sampled Viola  tors

OPTIONS®
Mo Action (48)

Letter of Information (4)
Official Warning (13)
Stipulation (3)

HON

*in 2007, AC discontinued using Letter of Information” as an enforcement option

The agency believed that compliance achieved thr@algication and cooperation would result
in long-term dealer compliance. Education was genepatlyided through the inspectors'
interaction with dealers during routine inspectionsval as periodic seminars. While we agree
that teaching dealers the skills to properly cardtieir animals should improve the animals’
health and wellbeing, the quality of the educatiepends on the inspectors' experience and
skills. Also, the seminars were not mandated tiehded voluntarily. One inspector told us the
dealers that attended the canine care classes ¥tenenot the ones that needed them.

Expecting that the dealers would improve their starglafadare, the agency chose to take little
or no enforcement actions against most violators. Howedeigation efforts have not always
been successful in deterring problematic dealers frotating AWA. Although AC might
decide on little or no actions when circumstancasant, taking this position against serious or
repeat violators weakened the agency's abilitynsuee compliance with AWA.

During our visits, AC cited 20 of the 68 dealers fqraat violations (nearly 30 percent). The
following examples demonstrate the agency's lenjigowards violators, the ineffectiveness of

its enforcement process, and the harmful effegt bl on the animals. All of the examples
below involve dealers that had a history of violations @tdeast three inspections before our
visit. However, the agency took little or no emi@ment actions against them. During our visit,
we found 12 dealers (18 percent) with violatioret thad escalated to the serious or grave levels,
which directly affected the animals' health. I€Aad taken action earlier, it may have
prevented the situation from worsening.

Example 1 At a facility in Oklahoma with 83 adult dogs, AGeil the breeder for a total of
20 violations (including 1 repeat and 1 direct) duringgpections from April 2006 to December
2007. The direct violation concerned the lack @dcqate veterinary care for three dogs with
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hair loss over their entire bodies and raw, irrilagpots on their skif. Despite the continuing
violations, AC did not take enforcement actions thuiés lenient practices against repeat
violators.

During our visit to the facility in July 2008, ACted the breeder for another 11 violations
(including 1 repeat and 3 directs). One of the direct violations involved ¢éhdt had been
bitten by another dog. The first dog was left eated for at least 7 days, which resulted in the
flesh around the wound rotting away to the bone (ggire 2).

Figure 2: Li

ve Dog With Mutilated Leg

Gt 4 g 7 S 2,
The breeder admitted the dog had been in this tondor at least 7 days. The
inspector correctly required the dog to be takea lmcal veterinarian who
immediately euthanized it.

AC did refer the case to IES for investigation, but ontgradinother direct violation was
documented in a subsequent inspection after our \Bsised on the results of the investigation,
AC recommended a stipulation. However, as of early June 2009D11 monthsuaftesitbthe
violator had not yet been finéd.

Also, although AWA states that 2the Secretary is autlearito cooperate with the officials of the
various States . . . in carrying out the purpose of [AWAJAC did not establish procedures to
forward animal cruelty cases to these officials this case, AC did not notify the State of
Oklahoma (which has first-offense felony laws for animaktty) of the inhumane treatment the
dog received.

7 After the direct violation was cited in Decemb@02, the inspector re-inspected the facility inuzag 2008 and found that the attending
veterinarian prescribed treatment for the dogs.

28 For stipulation cases closed between October 2866April 2008, it took IES an average of 10 morithissue a stipulation.

297 U.S.C. §2145(b) (January 3, 2007).
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Example 2 At another facility in Oklahoma with 96 adult dodeC cited the breeder for

23 violations (including 12 repeats) during 4 inspections from August 200ptenseer 2007.
Although national office instructions state, 2if conapice [is] not attained quickly, proceed to
other enforcement steps,® AC could not explain whydktno enforcement actioti.

During our visit to the facility in July 2008, ACted the breeder for another 11 violations
(including 1 repeat). We found numerous dogs tefisvith ticks. In one case, the ticks
completely covered the dog's body (see figureT)e dog appeared extremely tired and stressed
and did not move, even when we approached it.

Figure 3: Dog with Excessive Ticks

The inspector required the breeder to take onlgta§the numerous infested dogs
to a veterinariai: However, since the inspector did not identify dogs in the
inspection report, it is uncertain if this dog vieesated.

Although the inspector was concerned that the dught be anemic, she cited the ticks as an
indirect violation (i.e., not affecting the animmhealth)** AC referred the case to IES for
investigation. As of early June 2009D11 months after asitbthe case was still under
investigation.

Example 3 At a facility in Ohio with 88 adult dogs, AC citede breeder for 23 violations
(including 7 repeats) during 3 inspections from Asi2005 to January 2008. In July 2007, AC
sent an official warning to correct the identified care and cleanliness violations or face a 2more
severe penalty.° In January 2008, AC found the same vintabat, instead of imposing a more
severe penalty, sent another official warning.

%0 Animal Care Enforcement Action Guidance for InsjpecReportdistributed to AC staff in 2007.

% According to APHIS, the inspector documented amot@graphed the violation for enforcement actibtowever, we did not observe her
taking any photos when we were there, and aftersvsiné could not produce them.

%2 See Finding 2 for additional information aboutifedt and direct violations.
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National instructions state that an official warning can be sent if no otlecenfent action was
taken against the violator in the previous 3 y&ar this case, the violator had received an
official warning 7 months before so a more serious action was warranteehn W asked AC
why a more serious action was not taken, regional manag¢ote s that the breeder was
making progress. Consequently, national instructions wet followed in order to give the
breeder 2a reasonable opportunity® to comply with AWA.

Four months later, during our visit to the facility in June 2008, AC cited tleeléréor another
9 violations (including 4 repeats). For exampl&arge amount of feces and urine was pooled
under the kennels producing an overpowering odor (seeef@uil he inspector recommended
no enforcement action.

Figure 4: Deep Pool of Feces and Urine Under Occupi  ed Kennel

The breeder was cited for cleaning and sanitatiolations during
this inspection.

Four months later, the breeder was re-inspected and citddrore violations (including
3 repeats). Again, AC took no enforcement actiecaoise the violator was 2making credible
progress,® as noted in AC's 2Enforcement Action Option Vgbdet.°

Example 4 At a facility in Oklahoma with 219 adult dogs, ACedtthe breeder for

29 violations (including 9 repeats) during 3 inspections from February 2006 to January 2007.
AC requested an IES investigation in May 2007. Hosvelsefore the investigation resulted in
any enforcement action, the inspector conducted aniotsgection in November 2007 and

found five dead dogs and other starving dogs that had edgortannibalism. Despite these
conditions, AC did not immediately confiscate tlevéving dogs and, as a result, 22 additional
dogs died before the breeder's license was revoked.

%3 Animal Care Enforcement Action Guidance for InsjpecReportdistributed to AC staff in 2007.
% The facility was on our original sample list. Hewer, we did not visit it because its license w@ked before our fieldwork. We performed
a file review instead.
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AWA states, @the Secretary shall promulgate . . . @guis . . . to permit inspectors to
confiscate or destroy in a humane manner any animal fauipe $suffering as a result of a failure
to comply with any provision of the [AWA]*® We asked why the dogs were not confiscated
when the inspector first found the dead and starving dogsteggidnded that its regulations
require that the violator be given an opportunity to cotiteeicondition before any confiscation
can occur?®

In the end, the breeder's license was revoked lamdurviving dogs were placed in new homes
within a year. However, our concern was that AC should have confiscated the dogs instead of
giving the breeder another opportunity to correct thelitiom. If AC had the regulatory

authority to immediately confiscate any animalgxtreme cases such as this, some of the

22 additional dogs may have survived.

In summary, according to AC's Guide, the goal @& #gency's enforcement is to gain dealer
compliance with AWA. However, some of AC's praescweaken its ability to accomplish this.
Specifically, AC generally does not take enforcemenbaaintil a dealer is cited for repeat
violations, which are narrowly defined. The Gualso lists 2no action® as an enforcement
action, which it is not. While taking no action yrae reasonable at times, national guidance
does require stronger enforcement actions in menielss situations. However, AC staff did not
always follow the guidance and, consequently, many dealere undeterred from continuing to
violate AWA. See exhibit D for more examples of dealer nomdiamce with AWA.

To ensure that animals covered by AWA receive humane cdreeaiment, the agency should
require an enforcement action for direct and serious Wolsitremove 2no action® as an
enforcement action; and establish controls to ensapectors and their supervisors follow
national enforcement action guidance in selecting theogpiate option. Also, the agency
should modify its regulations to allow immediate confiscation of suffering dsinhast, in
States that have felony laws for animal crueltg, dlgency should establish procedures to refer
such cases to State government.

Recommendation 1

Modify the Dealer Inspection Guid® require an enforcement action for direct antbas
violations. Also, define a serious violation in theidzu

Agency Response

APHIS agrees with this Recommendation. We wiliville AC employees with guidance
regarding all enforcement action options including diee@ serious Non-Compliant Items
(NCIs)*” drawn from OIG recommendations, Office of the Geh@munsel guidance, and
legal decisions. APHIS will incorporate the reganents in a new document entitled
aInspection Requirements.® This document will k&tributed to and discussed with AC
employees during the AC National Meeting, April 28-2010. APHIS will update the
Dealer Inspection Guidt include the information in the 2inspection Regments°

%7 U.S.C. § 2146(a) (January 3, 2007).
%9 CFR §2.129(a) (January 1, 2005).
%7j.e., violations.
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document and consolidate it with tResearch Facility Inspection Gui@ad theExhibitor
Inspection Guidénto one comprehensive document. APHIS anticipates ctimgpkbe
document consolidation by September 30, 2010.

OIG Position

We accept APHIS' management decision on this recomntienda

Recommendation 2

Remove 2no action® as an enforcement action iltbaler Inspection Guide

Agency Response

APHIS agrees with this Recommendation. We chatigeditle of the 2Enforcement Action
Worksheet® to 2Enforcement Action Option Worksheatfd changed the flow chart title to
read 2Enforcement Actions (EA) Guidance for Inspectiond®s® We modified these to
clarify that: (1) inspectors will forward to AC magement a recommended EA (they believe
will be most effective in attaining compliance) fl repeats and directs and any facility
with inspection results that cause it to go fromvadobfrequency to High Inspection
Frequency; and (2) taking no immediate action nreguRegional Director approval and a
90-day reinspection to determine if compliance aaseved or if EA is necessary. Copies
of the modified worksheet and flow chart are ateathAC will retain copies of all EA sheets
in the facility files in accordance with records retengjundelines. AC's supervisors
verbally directed their employees to utilize thedified EA worksheet beginning on
December 1, 2009. In addition, this will be reeaihed at the National Meeting.

OIG Position

We accept APHIS' management decision on this recomntienda

Recommendation 3

Incorporate instructions provided in the 2Animalr€&nforcement Actions Guidance for
Inspection Reports® into theealer Inspection Guid® ensure inspectors and their
supervisors follow them in selecting the appropriate eefoent.

Agency Response

APHIS agrees with this Recommendation. We will pdevAC employees with guidance
regarding all EA options to recommend to AC management drawn from OIG
recommendations, OGC guidance, and legal decisionswih@corporate the requirements
in a new document entitled 2Inspection Requirements.® ddcament will be distributed
and covered for AC employees during AC's National teg April 19-22, 2010. APHIS
will update theDealer Inspection Guid® include the information in the @lnspection
Requirements® document and consolidate it withRbesearch Facility Inspection Guidad
the Exhibitor Inspection Guidento one comprehensive document. APHIS anticipates
completing the document consolidation by September 3@.201
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OIG Position

We accept APHIS' management decision on this recomntienda

Recommendation 4

Modify regulations to allow immediate confiscation whenevals are dying or seriously
suffering.

Agency Response

APHIS agrees with the intent of this Recommendatbort believes that current regulations
are sufficient to allow immediate confiscation. Weidoet that we can effect the intent of
the Recommendation by reviewing and clarifying the confiscation processes so that
confiscations can be accomplished with maximum speeldeffectiveness. We will
distribute the clarified guidance to employees dyiC's National Meeting, April 19-22,
2010.

OIG Position

We agree with APHIS' corrective action. However ca&iiAPHIS' planned action differs

from OIG's recommendation, to achieve management decision APHIS needs to provide us
with a copy of the clarified guidance on confisoatprocesses to demonstrate how it will
effect the intent of the recommendation.

Recommendation 5

Establish written procedures to refer animal cruediges to the States that have such felony
laws.

Agency Response

APHIS agrees with this Recommendation. While AWAglpet give APHIS the authority

to determine if State or local animal cruelty ldvese been violated, we do believe that we
should work with State and local authorities in our shared goal of eliminating amunediy.
APHIS will refer issues of mutual interest to appropriatal authorities who enforce State
laws and share inspection reports and EAs with severakStatehave State-level
enforcement capability (e.g., Colorado, lowa, Kanséissouri, and Pennsylvania). AC has
modified the regional 2Enforcement Action Option Wsineet® to include a check box for
inspectors to indicate whether or not they conthtideal or State authorities. A copy of the
modified worksheet is attached. We will reemphasize wgpectors the need to notify
appropriate authorities who enforce State humane laws during AC's National Megtditig, A
19-22, 2010. APHIS will develop a Standard OpeaaRrocedure to refer suspected animal
cruelty incidents to appropriate authorities thetdfelony laws for animal cruelty. This
document will be completed by September 30, 2010.

OIG Position

We accept APHIS' management decision on this recomntienda
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Finding 2: AC Inspectors Did Not Cite or Document Violations
Properly To Support Enforcement Actions

During their inspections of dealers, 6 of 19 ingpexdid not correctly report all direct or repeat
violations, which are generally more serious amplie more frequent inspections. In addition,
they did not always adequately describe violatiortkeir inspection reports or support
violations with photos. Although inspectors adewkd to use their judgment when the Guide
does not give detailed instructions, some inspectadenpoor decisions. In these cases, AC
regional management told us that the inspectorsmaay additional training in identifying
violations and collecting evidence. As a result, fgotatic dealers were re-inspected less
frequently, which placed their animals at a higligk for neglect or ill-treatment. Also,
between 2000 and 2009, the lack of documentary evidencena@lAC's case in 7 of the

16 administrative hearings decided during the period.

AC's Guide states that its purpose is to 2provide APHIS Aahi@are personnel with a clear,
concise, user-friendly reference for inspecting theifaslof USDA licensed animal dealers.

By facilitating the inspection process, the Guidk serve as a useful tool to improve the quality
and uniformity of inspections, documentation, and enfosrg of the Animal Care Program.°
However, the Guide does allow inspectors to use their judgment in tiseodenaking

process”’

We accompanied 19 of the 99 inspectors to observe theadtisps of dealer facilities. While
many inspectors are highly committed, conducting tinaglg thorough inspections and making
significant efforts to improve the humane treatment of mx/animals, we noted that six
inspectors did not correctly report direct or repealations. Also, the inspectors did not always
document violations with sufficient evidence.

DIRECT VIOLATIONS WERE NOT REPORTED CORRECTLY

The Guide defines a direct violation as one thas?a high potential to adversely affect the
health and well-being of the animdf°These include: dinfestation with large numbers of ticks,
fleas, or other parasites® and 2excessive accumulatiofexalf or other waste material to the
point where odors, disease hazards, or pest cqrwblems exist.° In such cases, the inspector
must re-inspect the facility within 45 days to enshed the violator has taken timely actions to
treat the suffering animals.

In contrast, an indirect violation is one that 2do®t have a high potential to adversely affect the
health and well-being of the animdft° These minor violations include: @éinadequate resér

and @surfaces not [resistant] to moisture.® Inhsoases, a re-inspection may not occur for up to
a year.

3% AC uses a risk-based inspection system to deterfnéguency of inspections. If a dealer is natctior direct or repeat violations, it
decreases the frequency of his inspections.

% Dealer Inspection Guidech. 1.2.1 (March 1999).

40 Dealer Inspection Guidesh. 7.6.1 (April 2000).

“1 Dealer Inspection Guidesh. 7.6.1 (April 2000).
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We found that 4 of the 19 inspectors incorrectly repaatddast one direct violation as an
indirect. After reviewing some of the examples, A&Qional management responded that the
inspectors may need additional training in identifyinglations. Examples follow:

Example 1 At a breeder facility in Oklahoma with 96 adult dogs, we observed numerous dogs
infested with ticks. One dog's face was coverethwicks (see figure 5Y

Figure 5: Dog Covered with Feeding Ticks

7 ¢

The inspector required the breeder to take onlgtaifthe infested dogs to a
veterinarian. Howeveshe did not identify the dogs in the inspectiororepr
require documentation of the treatment. Therefeeewere not able to determine
what happened to this dog.

The inspector reported the ticks as an indirect violation, even trexagissive ticks are
classified as a direct violation in AC's Guiffe.The inspector told us that 2without doing a
physical exam on the dogs, it would be hard toebedictly how detrimental the ticks were.°
Even so, she reported that some of the dogs 2have enougliaibk concerned about their
hematocrit [a red blood cell ratio indicating anemonditions].°

When we showed figure 5 to a senior veterinarian at AC's national office and the western
regional director, they disagreed with the inspestprtigment of the violation. Both stated that
it should have been reported as a direct violatidhe inspection report.

Several months later, we asked for the treatmentdsdo determine if the tick-infested dogs
had received appropriate care, since AC's polieyestthat 2every facility is expected to have a
system of health records sufficiently comprehensivéemonstrate the delivery of adequate

42 See figure 3 in finding 1 for another dog in thsility with ticks completely covering the dog's dyn
43 Dealer Inspection Guidesh. 7.6.1 (April 2000).
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health care . . . [including] dates and other detfiall treatments® The inspector told us she
could not require the records because AC 2cannfores policy® and current regulations do not
require breeders to keep them.

We found that although AWA and AC regulations akens on treatment records, they do
require adequate veterinary céreyithout these records, the inspector cannot déterifia
violator corrected the problem. We also noted thatitisigector had required such records at
other facilities, as did other inspectors we travell@t.w

Last, the inspector did not identify the specifitnaals in her inspection report. According to
APHIS, the inspector documented and photographed thdigiofar enforcement action.
However, we did not observe her taking any photos when we were there and she could not
subsequently produce them. Without the documemtaiti would be impossible to identify the
animals during re-inspection to determine if they weraté or just disposed of.

Example 2 At a broker facility in Oklahoma with 525 adulbgs, we observed and the
inspector reported 2an excessive number of insects/ cockroaches® crawling on walls, the floor,
and the ceiling. Food bowls were also infested with dead and live cockroaches (see figure 6).

Figure 6: Cockroach-Infested Food

The inspector required the broker to correct theaminated food
within 5 days. However, by not designating thisakrect
violation, the inspector will not know if the coatéon occurred
since she will not return for a re-inspection forear.

The inspector cited the violation as an indireeerethough contaminated feed and heavy vermin
infestation in storage or feeding area are clas$idis direct violations in the Guitfe.She told
us that 2cockroaches in the feed [do not neceggaosge] immediate health concerns . . . animals

4 AC Policy No. 3 (July 17, 2007).
457 U.S.C §2143(a) (January 3, 2007) and 9 CFR §2auary 1, 2005).
6 Dealer Inspection Guidesh. 7.6.1 (April 2000).
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can eat cockroaches and other bugs with no harenadas to their health.° The inspector's
supervisor supported the inspector's assessment.

We contacted the directors of the Shelter Medicine Progsatisee veterinary schools in
California, Massachusetts, and New York to deteeniiithe above situation constituted a direct
violation.*” All three directors disagreed with AC's conclusion. Tirector of the Shelter
Medicine Program at the University of Californialavis told us that 2cockroaches have been
linked to transmission of [parvovirus and] Salmdeeind could be a physical . . . carrier of the
disease. While it might not be harmful for the animals to eat a bug on occasion, having such a
number of cockroaches in a food container (and in the emagat generally) would potentially
spread serious diseases . . . constituting a threat notarrdpimals but also for humans.©

The AC supervisor told us that if several inspeswraluated the same situation, some would
document the violation as a direct and others would nots ddmonstrates AC's lack of
standardization on how animals and violators are treate®n3ure that inspectors cite direct
violations consistently, AC should provide more dethijuidance on direct violations and
provide more training to the inspectors in identifythem.

Example 3 At a breeder facility in Arkansas with about 1@k dogs, we observed an
excessive accumulation of fecal or other waste materthle drainage between two animal
enclosures with overpowering odor (see figure 7).

The inspector did not cite this as a violationbeithéedt or indirectbeven though excessive
accumulations of fecal or other waste material are ciadsif a direct violation in the Guid®.
He told us that the build-up of waste was outdoors and 2gjththe build-up in the drain was
unsightly and odorous, there was no evidence theds affecting the animals adversely.° The
inspector's supervisor agreed with the citation.

The director of the Shelter Medicine Program atUineversity of California at Davis told us that
adogs' feces carry bacteria, protozoa and para#ii@scan constitute a threat to dogs and
humans. This is especially true if the feces are alloweentain in the environment for greater
than 12-24 hours, allowing harmful infectious agents to mature to the point thaathbg
spread (e.g., coccidia, which can cause severe diseasgpieg)’ The director also stated that
it could be worse outdoors because 2diseases amlikely to be spread through insects in an
outdoor environment.°

47 Shelter Medicine Programs advise and educate astedters, which are similar to kennels since tbase for large numbers of animals in an
enclosure, on the proper handling and care of hireals.
“8 Dealer Inspection Guidesh. 7.6.1 (April 2000).
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Figure 7: Excessive Accumulation of Feces and Urine

The inspector cited the breeder for failure to laad sanitize the kennel,
although this area was not included in the citatiBecause the breeder was
not cited for any direct violations, the inspeatglf not return for a re-
inspection for a year.

In conclusion, by incorrectly reporting direct \atibns as indirects, AC re-inspected the
violators less frequently, leaving the animals higher risk for neglect, iliness, and ill-
treatment.

REPEAT VIOLATIONS WERE NOT REPORTED CORRECTLY

The Guide defines a repeat violation as 2a noncompliance cited on the previous inspection or
previous consecutive inspections, which has not beeaated, and/or a new noncompliance of
the same . . . subsection cited [in] the previospéction.8’ We found that 4 of the

19 inspectors did not follow the Guide in reporting repealations>°

Example 4 At a facility in Oklahoma with 55 adult dogs, an indpecited the breeder for
21 violations during 4 inspections from October 2005 to A0@8. One inspection identified a

S Dealer Inspection Guideh.7.3 (April 2000).
%0 Two of the inspectors were among the four thatrditicorrectly cite direct violations.
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violation involving broken wires in pens that needed irepBhe next inspection identified
sagging wire flooring that needed repair. Whilehbablations fell under the same regulatory
subsection*bunsafe structures in primary enclosuresBthe inspector did not report the second
as a repeat because the violations were not exhetlyame.

We asked the regional directors to comment on wbastitutes a repeat violation. The western
regional director confirmed that violations with the saitetion should be considered repeats.
He also stated if the inspectors do not properly identggaéviolations, then they may need
more training. The eastern regional director addedrrgime cases the inspectors need to use
their judgment because some subsections are very brdadauire interpretation. In this
example, however, we believe the citations were veryaimnd did not require interpretation.

AC requires that enforcement actions be taken agespeat violators. By failing to correctly
report a repeat violation, enforcement action magdélayed and future inspections may be less
frequent.

VIOLATIONS WERE NOT SUFFICIENTLY DOCUMENTED

In our evaluation of the enforcement process, wieeveed all administrative hearings related to
licensed dealers between 2000 and 2009. We found thaffith& 16 decisions, the
administrative law judges (ALJ) or the Department's Jadlidfficer (JO) dismissed part of the
violations because of insufficient evidence, inahgdinadequate description of the violation,
lack of photo evidence, etc. In one case, the Aatedtthat APHIS 2failed to prove the
significant majority of the violations.° As a rdsuhe ALJ reduced the violator's fine from
$25,000 to $2,506 (See finding 3 for additional discussion on thisecasd others.)

We reviewed the inspection reports for our sampleditiasiland found that
the 19 inspectors did not always document their inspectioth sufficient evidence, as
discussed below.

Example 5 We found that photos were not always taken when necesgarytlmugh APHIS
issues digital cameras to the inspectors as paneaffield equipment. The Guide states that
photos should be taken when a violation may reéswh enforcement action (or case).
Therefore, the inspectors only took photos, although not always, when their inspections
identified a repeat or direct violation since it is these violations that may mesmtimmediate
enforcement action.

However, even first violations may eventually be usesbfgport an enforcement action and

should be supported with photos, whenever possible. For example, if a direct violation results in
an ALJ case, AWA allows that all prior violations (includimgn-repeat and indirect) be

considered in the calculation of a penalty. Most likely, these non-repeat ocindlations

were not photographed and may not be sufficientppsrted to be included in the case. In an

®1 9 CFR §3.6 titled @Primary enclosures, Generalirments® (January 1, 2005).
2 Karen SchmidtAWA Docket No. 03-0024.
%3 The Guide does not require photos to be takealfatiolations. This lack of evidence may weaken APHESes in future hearings.
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ALJ decision dated March 7, 2006, the ALJ dismissed siatr@mis in part because there was a
lack of photo evidenc¥&

Example 8 We found some inspectors did not adequately describe some violations in
inspection reports. At one facility in Oklahomiag inspector cited the breeder for inadequate
floor space. Although her report stated 2seveogjstare kept in kennels that are not large
enough to satisfy their space requirements,® tepantor provided no further details. This lack
of documentation may impact future litigation. In a priorJAdase, when the Department
similarly charged another breeder, the ALJ rulethiror of the breeder stating 2without any
documentation as to the size of the shelters in¢ine g determination as to their adequacy
cannot be made>®

In summary, the issues and examples discussed abovessennpacted APHIS' ability to
enforce AWA. Using their own judgment, some inspectors did not alwagg dipect or repeat
violations correctly according to the Guide and did not always document violations with
sufficient evidence. When we discussed this issue Witfagency, both the deputy
administrator and the western regional director gdlyeagreed that the inspectors should be
provided more training. In particular, the depatiministrator suggested additional training in
shelter medicine and animal abuse.

To correct these deficiencies, we agree that APHIS shoalddgr more comprehensive training
and detailed guidance to its inspectors and supesvisodirect and repeat violations,
enforcement procedures, evidentiary requiremengs, @lequately describing violations),
shelter medicine, and animal abuse. Also, the agencydsieMise the Guide to require photos
for all violations that can be documented in thenmer.

Recommendation 6

Provide more comprehensive training and detailed guedamthe inspectors and supervisors
on direct and repeat violations, enforcement proces] evidentiary requirements (e.g.,
adequately describing violations), shelter medicine,aamichal abuse.

Agency Response

APHIS agrees with this Recommendation. We haveigeohtraining for all inspectors on
identifying direct and repeat NCIs and adequately describing NCls, during fall 2009
meetings between supervisors and their inspectorstedVe will provide additional training
and guidance (i.e., the @Inspection Requirement&udent) to AC's inspectors and
supervisors on identifying direct and repeat NCIs, adtgly describing NCIs, enforcement
procedures, and common medical conditions seeonatnercial kennels during AC's
National Meeting, April 19-22, 2010. In additionewill provide a training session on
shelter medicine at the National Meeting. We will develgpraprehensive technical
training plan through the Center for Animal Welfare by November 30, 2010.

54Karen SchmigtAWA Docket No. 03-0024.
5 Karen SchmidtAWA Docket No. 03-0024.
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OIG Position

We accept APHIS' management decision on this recomntienda

Recommendation 7

Revise théDealer Inspection Guid® require photos for all violations that can be
documented in this manner.

Agency Response

APHIS agrees with this Recommendation. Our current guidance calls for photographs of:
direct NCls; repeat NCIs; NCls that may result /& an investigation; NCls that are
additional information for ongoing investigatiorsid transportation violations. In addition,
our guidance states that inspectors may choos&d@teotographs in other circumstances.
We will modify our guidance to add NCls documendedthe third prelicense inspection and
NClIs documented on inspections that may be appe&\éswill reemphasize with inspectors
when to take photographs. We will incorporate thisrimation in the new 2Inspection
Requirements® documerdnd distribute it to employees during the AC National Megetin
April 19-22, 2010. APHIS will update tHgealer Inspection Guid® include the

information in the @lnspection Requirements® document@rtsolidate it with th&esearch
Facility Inspection Guidend theExhibitor Inspection Guideto one comprehensive
document. APHIS anticipates completing the documerdaimation by September 30,
2010.

OIG Position

We accept APHIS' management decision on this recomntienda
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Section 2: Stipulations

Finding 3: APHIS' New Penalty Worksheet Calculated Minimal
Penalties

Although APHIS previously agreed to revise its pgnaorksheet to produce 2asignificantly
higher® penalties for violators of AWA, the agency congéidio assess minimal penalties for the
majority of its stipulation cases. This occurred bectus@ew worksheet allowed reductions
up to 145 percent of the maximum penalty. As alteAPHIS continued to assess monetary
penalties that were inadequate to deter violators. Heo®4 stipulation cases we reviewed,
APHIS imposed penalties totaling $348,994, nearly 20gmedess than thed84,078calculated
using the old worksheet.

Congress authorized APHIS to enforce AWA and assess argrgnalties to 2any dealer,
exhibitor, research facility . . . that violates any pransof this chapter, or any rule, regulation
or standard promulgated by the SecretafyPor our sample cases, the maximum penalty
ranged from $2,750 to $3,750.

IES, in conjunction with AC, developed a worksheet to calculate penalties for violators. The
overall goal for this worksheet was 2to discouragaldrs [and others] from violating the Act.c

In our prior audit report, we found that IES rediitiee amount of the penalties for several
factors (e.qg., gravity of violations, size of business,) authorized by AWA® After making

these adjustments, IES further reduced the penalties pgrébnt, an automatic reduction
applied universally to all penalties, as an incgnfor violators to pay the stipulation and thereby
forego a hearing. However, this lowered penalties to anaxtent that violators considered
them a normal cost of business. We concludedhieatesulting penalties were ineffective
deterrents and APHIS agreed to develop a new penalty worksheet.

In April 2006, APHIS implemented a revised worksheet with significant changes: adding a
agood faith® factor® and changing the automatic reduction from 75 to 56euer as shown in
figure 8.

During the management decision proc®saPHIS officials explained that 2the new [worksheet]
results in significantly higher stipulations than have previously been issued for similar violations.
This has not only been seen in current cases, but adsnumber of previous cases that the team
used to Beta-test the new penalty [workshe®t]Phey provided two sample cases, which
corroborated their explanatiSh.

%67 U.S.C. §2149(a) and 2149(b) (January 1, 2007).

"aDetermining Penalties under the Animal Welfare,Apg. 2 (April 20086).

%8 OIG Audit No. 33002-3-SF, 2APHIS Animal Care Pragr Inspection and Enforcement Activities® (Septen2@45).

%9 Authorized by 7 U.S.C. §2149(b) (January 1, 2004 defines good faith as acompliance with staddasf decency and honesty® and
asincere integrity in profession and performancEdr purposes of AWA, a person who shows good faithy be: willing to comply and correct
violations; have animals that are in good healét tto not suffer as a result of the violations,;awbperative with IES and AC.°

% Management decision is the agency©s evaluatibe fifidings, recommendations, and monetary resulis audit report and its issuance of a
proposed decision in response to such findingsecoimmendations, including any corrective actiogteidnined to be necessary.

%1 Memorandum dated September 21, 2006.

%2 During this audit, we asked APHIS for the entimenple. The agency was unable to provide this infion.
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Figure 8: New Worksheet with Good Faith and Automat  ic 50-percent Penalty Reduction

NEW WORKSHEET REDUCED PENALTIES

To review the impact of APHIS' changes to the pgnassessment process since our last audit,
we compared the penalties using both the old and the newheetksfor all 94 stipulation cases
closed between October 2006 and April 26D8Ve found:

In 53 cases, the penalties were lower using thewesksheet than they would have been
using the old worksheet (see chart 2); in 6 othses, the penalties were the same.

In 12 of the 53 cases, the reductions decreased the penalties to such an extent (up to
145 percent of the maximum penalty) that they initially resultedhegativenumber. In
these cases, APHIS arbitrarily changed and incterglg applied minimum penalties.

The stipulations assessed by APHIS between Octol#r &0d April 2008 totaled $348,994.
We recalculated the penalties with the old workshee found that the stipulations would have
been $434,078. Instead of assessing 2significdmglger stipulations,® APHI®weredthe
violators' penalties by $85,084ba 20-percent decrease.

For one breeder, APHIS imposed a penalty for numerouatiok including inadequate
veterinary care, feeding, watering, and cleanliness. Due to excessiveomsiattowed by the
new worksheet, the breeder's penalty was 97 percent loaeiiftbalculated using the old
worksheet. Moreover, the reductions were so exgefisat in 12 of 94 cases (13 percent), the
worksheet generated a negative stipulation. When thigreex, the agency issued a minimum
stipulation.

% To determine the impact of recent changes to ¢malty worksheet, we continued to review stipulaibecause they were the focus of our last
audit. Since APHIS issued its new worksheet aniseglvpenalty guidelines in April 2006, we seleatades after FY 2006 to give the agency
time to implement the changes.
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Chart 2: Comparison of Penalties Using Both Old and

New Worksheets

During a 14-month period, IES lacked controls over the minmirstipulation amount in that it

changed four times, as shown in table 2.

Table 2: Penalties Calculated with the New Penalty ~ Worksheet

1 8/25/06 9 $25,750 $250
2 10/4/06 16 $55,000 $200
3 10/13/06 14 $46,500 $200
4 11/8/06 44 $165,000 $250
5 11/22/06 7 $26,250 $250
6 2/8/07 7 $26,250 $250
7 8/3/07 1 $3,750 $275
8 8/6/07 31 $97,500 $250
9 8/30/07 2 $5,500 $250
10 9/28/07 5 $18,750 $250
11 10/2/07 15 $56,250 $250
12 10/19/07 2 $7,500 $250
These amounts were calculated by multiplyingitn@ber of violations by the
maximum penalty authorized.
These amounts were calculated by applying so many reductions that the stipulat]
became a negative number.

ons

We inquired why IES used different minimums. In March 208S' thief of Enforcement and
Operations Branch stated, @it is not possible &aglfrom the email exchanges between the
enforcement specialist and the program official whis[tdtcurred].° Other IES officials also

had no explanation about how the different minimums waleutated for the cases.
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Based on the discussion above, we concluded thiat&Bhould limit total penalty reductions
on its new worksheet to less than 100 percent atabksh a minimum stipulation amount to be
consistently applied.

CONGRESS INCREASED MAXIMUM PENALTIES

Since 1970, Congress and the Department have Istgadieased the maximum penalty amount
for AWA violations (see chart 3f. The most recent increase was an unprecedente@0fiper
violation, as implemented by the 2008 Farm BillThe House Committee on Agriculture stated
that this increase was to @strengthen fines foratiohs of the Animal Welfare Act®

Chart 3: Maximum Penalties Authorized vs. Average A ctual Penalties Assessed

While Congress and the Department continued to @&ser¢he maximum penalty, the average
penalties actually assessed by APHIS represented lessGhmaicent of the maximufi. Lower
penalties could be an indication that the violationseved! minor or insignificant; however, we
found that this was not the case. Serious violations (aase that compromise animal health)
and grave violations (e.g., those that directly harmmals) made up nearly 60 percent of all
violations from October 2006 to April 2008.

APHIS CONTENDS THAT ASSESSED PENALTIES ARE APPROPRIATE

We inquired why the new worksheet did not produce the higéealties that the agency
previously told us it would. APHIS officials respondedttthere is no requirement to impose
the statutory maximum penalty for violations. We agree and we are romtadithg that APHIS
assess the maximum penalty. However, as previatstgd, we do recommend that APHIS
issue more reasonable stipulations by limiting total iem@ductions on its new worksheet to
less than 100 percent.

% From 1970 to 2009, USDA approved two increasextmunt for inflation; Congress authorized two Bigant increases that totaled two and
a half times the previous maximum amount.

 Public Law 110-246, Sec. 14214 (June 18, 2008.ifbreased maximum penalty did not apply to thesave analyzed.

% The Fact Sheet for the Conference Report2008 FBithMiscellaneous Title.

57 For 2006, we used actual data from IES' annuabntefFor 2007 and 2008, we averaged the actuallatipn amounts from the 94 cases.
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In addition, APHIS stated that stipulations increased using the new worksheetppbot $his,
the agency compared the average stipulation beiar2005 audit report to the average
stipulation after our 2005 audit report. Howevbg agency did not consider factors that
affected the average stipulation, such as the gravitiotations, size of business, violation
history, and increases in the authorized maximunalpg

To determine the impact of these factors, we reviewed stipulation cases collected for our 2005
audif® and found: (1) the violations after 2005 were ns®gous than those in earlier yefts;

(2) the size of business of the violators after 2005 was |&Tq8);more violators after 2005 had

a violation history** and (4) the maximum penalty increased since atraladit’® Since the

above factors increased stipulations, we disagree that stipulations increased because of the new
worksheet.

Finally, APHIS stated that OIG recommended it produghdr penalties without regard to
penalty precedent established by the courts, wikibimding on APHIS. It also stated that the
JO routinely imposes a fraction of the statutory maximemafty even for the most egregious
violations.

APHIS' legal proceedings were not the focus of outiauHowever, to validate APHIS'
statement, we reviewed the seven cases the agencyequowde found:

In tf;?fee cases, the JO imposed the same or almost thepeaaly that APHIS asked
for.

In three other cases, the JO reduced the civillpebacause APHIS either did not
provide sufficient evidence or used the wrong maximemafty amount?

In the last case, the JO did not impose a penalty bed¢eutund that AWA and the
regulations were ambiguous on the isSue.

In 1995 and again in 2005, we reported that theataoyg penalties were often so low that
violators regarded them as a cost of business ad\#HIS reduced the stipulations making
them basically meaningless. In our current auditfeund that this problem has not yet been
corrected. APHIS continues to impose negligiblpustitions by applying excessive reductions
(up to 145 percent) to the maximum penalties. To correct this on-going problem, the agency
needs to issue stipulations that will serve asttebdeterrent for encouraging violators to
comply with the law.

% We reviewed 77 of 197 cases closed from 2002 €& 2the sample selected during our last audit.

% Serious and grave violations made up nearly 60 penfall violations in our sample after 2005, wéas serious and grave violations only
accounted for 11 percent of cases before 2005.

" Large businesses made up 30 percent of all vislatoour sample after 2005, whereas large busisessly accounted for 13 percent of cases
before 2005.

" Over 38 percent of the violators had a violatigstdry in our sample after 2005, whereas only 2@t of the violators had a violation
history of cases before 2005.

2 The maximum penalty increased from $2,750 to BjAi%®005, a 37 percent increase.

3 Marilyn ShepherdAWA Docket No. 05-0009,orenza PearsaPAWA Docket Nos. 02-0020 and D-06-0002, alevel BondAWA Docket
No. 04-0024.

" Martin Colettg AWA Docket No. 03-0024]Jerome SchmigAWA Docket No. 05-0019, anlaren SchmigtAWA Docket No. 03-0024.

" Daniel Hill, AWA Docket No. 06-0006
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Recommendation 8

Limit total penalty reductions on the new workshiedess than 100 percent.

Agency Response

APHIS agrees with this Recommendation. We will depelnd implement a new worksheet
which limits total penalty reductions to less than 18fcent by September 30, 2010.

OIG Position

We accept APHIS' management decision on this recomntienda

Recommendation 9

Establish a methodology to determine a minimunmudigion amount and consistently apply
that amount, when appropriate.

Agency Response

APHIS agrees with this Recommendation. We willrially document the 2minimum
stipulation amount® in the 2Determining Penalties Undier Animal Welfare Act® document
by September 30, 2010.

OIG Position

We accept APHIS' management decision on this recomntienda

Finding 4: APHIS Misused Guidelines to Lower Penal ties for AWA
Violators

In completing penalty worksheets, APHIS misusedlglines in 32 of the 94 cases we reviewed
to lower the penalties for AWA violators. Speddily, it (1) inconsistently counted violations;
(2) applied @good faith® reductions without merit; (3oaled a 2no history of violations®
reduction when the violators had a prior historyg &) arbitrarily changed the gravity of some
violations and the business size. APHIS assessed lowaltips as an incentive to encourage
violators to pay a stipulated amount rather thaar@se their right to a hearing. As a result,
APHIS did not consistently assess penalties among vis|atich led to some violators not
receiving their full penalty according to APHIS'igelines.

Under AWA, 2each violation and each day during which a vimfatontinues shall be a separate
offense.® However, APHIS 2shall give due consideratiotheoappropriateness of the penalty
with respect to the size of the business, . . gthgity of the violation, the person's good faith,
and the history of previous violation&€°Based on prior ALJ and JO decisions, APHIS'

67 U.S.C. §2149(b) (January 1, 2007).
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Monetary Penalty Action Team established guidelines i6 208t elaborated on the use and
amount of penalty reductiod.

After AC completes an inspection and considersreefoent action against a violator, it may
request an IES investigation generally depending on the severity of the violations. If the
investigation confirms the violations, AC may request ¢hstipulated (i.e., compromised)
penalty be offered to the violator, who in return givesiggright to a hearing. IES, in
coordination with AC, calculates the penalties wlallowing reductions consistent with those
listed in AWA.

In 32 of the 94 stipulation cases closed from October 20@¢ril 2008, we found that APHIS
misused guidelines in completing the penalty worksheet. (Since some individual cases contained
multiple errors, the following add up to more tig#hcases.)

In 18 cases involving animal deaths or unlicenskdlesale activities, APHIS used a
smaller number of violations than the actual number.

In 13 cases, APHIS applied a 50-percent or 25-pé¢igeod faith penalty reduction
without supporting evidence or with contradictorydance.

In 22 cases, APHIS applied a penalty reductionpéisteed for violators with no prior
violation history, to violators that had a prior history.

In 1 case, APHIS arbitrarily reduced the gravitysome violations and the size of the
business from what was originally reported on the penarksheet.

We concluded that APHIS applied these penalty reductiotm®uti merit for the purpose of
lowering penalties. AC regional management told us kiegt wanted to assess penalties that the
violators would agree to pay rather than exercise their right to a hearing.

VIOLATIONS INCONSISTENTLY COUNTED

In our prior audit report, we recommended that APHISulate penalties on a per animal basis,
as appropriaté® In September 2006, APHIS' prior Administrator agreed stating, 2the criteria
for total number of violations is calculated orpar animal, per day' basis® Our review of tle
94 cases disclosed that APHIS used this criteridyiarcases involving animal deaths or
unlicensed wholesales. However, because APHI®&dalithclude the 2per animal® part in its
guidelines, this practice was not consistently fo#d, as discussed below.

In five cases involving animal deaths, APHIS caladgbenalties based on one violation even
though multiple animals died in each case. Fomgte, in 2006 an airline company transported
eight puppies from Europe to New York. Five puppies di@dise they were not adequately
fed or hydrated. APHIS cited the violator for onevgraiolation for the deaths of the five

""aDetermining Penalties Under the Animal Welfare¢®@pril 2006).
8 0IG Audit No. 33002-3-SF 2APHIS Animal Care Progrénspection and Enforcement Activities® (Septen®@d5s).
9 Memorandum from the Administrator to the Assistaspector General (September 21, 2006).
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puppies. However, considering previous ALJ and JO desis®PHIS should have counted
each dead animal as a grave violafidn.

In 13 cases involving unlicensed wholes&fe8PHIS calculated penalties for unlicensed
breeders based on the day the violation occurred evenhtmouléjple animals were sold each
day. For example, an unlicensed breeder in Indianaastital of 19 puppies on 2 separate dates
to a pet store. APHIS cited the violator for twolations, one for each date of occurrence
instead of one for each animal.

Further, the penalties for wholesaling withoutcetise were so low that in some cases, there was
no incentive to be licensed. The penalties representgdadrdction of the amount that the
violator would have paid in license fees. As a resublidiition to avoiding inspections, the
violator had a financial advantage by not beingriged. For example, an unlicensed breeder in
South Dakota was caught wholesaling 24 puppies from 20020&. 2APHIS imposed a

stipulation of $200. The license fee for the 3-year pesiodld have been $695bmore than

three times the amount of the stipulation.

We also found many cases where IES calculateddhalty two waysbone on a 2per animal®

basis and the other on 2date of occurrence®Pallowi(@ regional management to choose the

one that they believed the violators would pay.wiweer, guidelines should sufficiently detail
exactly how penalties are to be calculated. Given a set of circumstances, the worksheet should
generate only one penalty amount, regardless of thatersl willingness to pay.

GOOD FAITH PENALTY REDUCTION

As discussed in the previous finding, APHIS revised thalpeworksheet by adding a good

faith factor. Good faith is defined in the guidels as 2a person who shows good faith may be
willing to comply and correct violations; have amisithat are in good health that do not suffer
as a result of the violations. . . . In contrast, [a person who] lacks good faith may: have repeat
violations . . . engage in regulated activity after having surrendered their license or after being
notified of the Act's licensing requirement¥°

If the violator demonstrates good faith, APHIS reducestheitory maximum on the penalty
worksheet by 50 percent. If the violator demonstrateskadbgood faith, a penalty reduction is
not applied. However, APHIS established a third penalty reductionb25 percentbwhich it gives
to the majority of violators that are unable to show eigwilence of good faith or a lack of itB

no evidence either way.

We found 13 cases where the agency applied a 50-perc@sipercent good faith penalty
reduction without merit. Two examples are:

At a facility in Tennessee, AC cited 22 violatioeeme of which caused animal deaths.
When AC re-inspected the facility 5 months later, the inspector cited 12 more violations,

8aconsistent with established Department policyemwla regulated entity fails to comply with the Atie regulations, or the standards, there is
a separate violation for each animal consequeiatigned or placed in danger.® (Delta Airlines, In8.Agric. Dec. 1076 (1994)).

81 AWA requires wholesale pet breeders to be licefgadS.C. §2133, January 1, 2007).

82apetermining Penalties Under the Animal Welfaret Apg. 4 (April 2006).
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4 of which were repeats that caused additional d&aths.a letter dated July 3, 2007, the
regional director stated that 2we have no evidence of gatid°faNonetheless, when
APHIS calculated the penalty for all 34 violatiotisg violator received a 50-percent
good faith penalty reduction. We concluded thatwuiolator had actually displayed a
lack of good faith by not correcting previous viadas that caused the additional deaths.

One licensed breeder in Ohio, with no veterinary qualifications, operated on a pregnant
dog without anesthesia; the breeder delayed calling a veterinarian and the dog bled to
death. The inspector also found that 40 percetitetiogs in the kennel were blind due

to an outbreak of Leptospirosis. The inspector determined that the facility's water was
contaminated and had caused the outbreak.

Guidelines state that 2a person who shows "godl' fai . [has] animals that are in good
health that do not suffer as a result of the viotet . . .®° Despite the lack of good faith
demonstrated by the breeder, APHIS applied a 28epégood faith penalty reduction to
lower the penalty. Four months later, a subseguspection continued to document
violations at the facility. The inspector reportbdt 2this is a veterinary care issue that
continues to be a serious problembfailure to prevatiequate veterinary care for over
200 adult dogs.°

HISTORY OF VIOLATIONS

A history of violations is defined as a previous vimatof AWA or a 2pattern of ongoing
violations.®® When there is no prior history of violations, theidelines allow a 25-percent
penalty reduction.

We found that in 22 cases, APHIS allowed a 25-percent tieduaf the maximum penalty
amounts for 2no prior history of violations,® evédrough the violators had a prior history of
violations, as shown in the IES tracking system or through our review of the case files. Two
examples are:

A breeder in Ohio with about 62 adult dogs was cited for 1 minor, 16 significant, and
12 serious violations during 5 inspections between 2005 and 2006. The violations
included the breeder's failure to inform his attegdveterinarian that some of his dogs
delivered dead puppies, which is important if the puppies died of a disease like
Brucellosis®” The breeder was also cited for administering medicatiohis togs
without his attending veterinarian's knowledge. Although the breedersaasd an
official warning in 2005 for numerous violations including inadequate veterinary care,
APHIS gave him a 25-percent penalty reduction in 2007 forptiar history of
violations.®

8 The agency incorrectly used 32 violations on tiogksheet when the settlement agreement, which eretsta the breeder, showed 34.

8 This is a bacterial disease that affects animmisedl as humans and causes damage to the inirey 6hblood vessels. The liver, kidneys,
heart, lungs, central nervous system, and eyeshmaffected.

8 aDetermining Penalties Under the Animal Welfaret Apg. 4 (April 2006).

8 apetermining Penalties Under the Animal Welfaret Apg. 5 (April 2006).

8 This is an infectious bacterial disease, whickpisad through contact with aborted fetuses aruhaiges from the uterus of infected bitches,
during mating, through maternal milk, and posstbipugh airborne transmission in some cases. abteha enter the body through mucous
membranes and spreads from there to lymph nodethargpleen. It also spreads to the uterus, placand prostate gland as well as other
internal organs at times.
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An unlicensed breeder in Indiana with 200 adult dogs vedean official warning in
2002 for wholesaling to pet stores. In 2006, the breeder (still unlicensed) was found
wholesaling puppies to a pet store in Florida. Woalculating the penalty for this
violation, APHIS gave the breeder a 25-percent 2no hisibriolations® penalty
reduction, even though the breeder had received anabffieirning in 2002.

GRAVITY OF VIOLATIONS AND SIZE OF BUSINESS

AWA also allows APHIS to consider the gravity of violatoand size of a business when
determining a penalty. However, we found one edsere APHIS arbitrarily reduced the

gravity of the violations and the size of the besmin order to lower the violator's penalty. A
broker in North Carolina knowingly purchased puppies from an unlicensed breeder and failed to
ensure that the puppies were at least 8 weeks old at the time of purchdsareRBminsidered

serious violations according to guidelines. The violator should have been considered a large
business because he purchased and sold over 508lsmai yeaf®

Originally, APHIS assessed the broker a stipulatibfi4,500. After receiving an eight-page

letter from the broker claiming hardship in payihg penalty, AC regional management altered

the gravity of the violations from serious to both significant and minor to allowditical

15-percent penalty reduction. It also alteredsiae of the business from medium to small to

allow another 10-percent penalty reduction. As a result, the penalty was reduced from $4,500 to
$1,687.

Guidelines state that asome factors . . . are retvaat to determining monetary penalties,
including, among other things: inability to pay, disabjlinfirmity, need for income, effect on
business or family® The regional manager, who participated as a team membeéaliisting
these guidelines, told us that the broker's letdressed mitigating factors. However, after
reviewing the letter, we saw no evidence to judtigy changes made to the penalty.

As these conditions demonstrate, when the worksheeteyigldnalties that regional managers
considered excessive, they misused guidelines to ltwegudanalties. This resulted in some
violators not receiving their full penalty and penalties not being consistgylied among
violators. Therefore, we recommend that APHIS designatsponsible party to ensure that the
guidelines established by its Monetary Penalty ActiomTage consistently followed. Also,
APHIS should include instructions in the guidelines to t@aich animal as a separate violation
in cases involving animal deaths or unlicensed egaik activities.

Recommendation 10

Designate a responsible party to ensure that 2DaterghPenalties Under the Animal
Welfare Act® (April 2006) is consistently followed by Aghd IES and that penalties are
properly calculated.

8 The guidelines state adealers [that] purchased, so transported 405 animals during a two-yeaiog should be considered large-sized.
8 apetermining Penalties Under the Animal Welfaret Apg. 5 (April 2006).
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Agency Response

APHIS agrees with this Recommendation. We recertlyganized the enforcement
component of our Investigative and Enforcement Servié3) to establish two branches:

the Animal Health and Welfare Enforcement Branchl{EB) and the Plant Health and
Border Protection Enforcement Branch. A GS-14 €hi#t supervise each branch with full
supervisory authority for branch staff. The Chief of AHWEB and his/her subordinate staff
are responsible for EAs involving only AC and the APHIS \etely Services programs,
greatly increasing the level of staff specialization afforded to these programs when compared
to that in place during the audit. The Chief of AHB/ill assume responsibility for
ensuring that AWA penalty calculations are consiséad in accordance with the

instructions included in 2Determining Penalties Untte Animal Welfare Act.° In an
instance where the AWHEB Branch Chief is unavailable or dtiséipn is vacant, the IES
Deputy Director will assume this responsibility.

OIG Position

We accept APHIS' management decision on this recomntienda

Recommendation 11

Include instructions in @Determining Penalties Unttee Animal Welfare Act® to count each
animal as a separate violation in cases involvimgal deaths and unlicensed wholesale
activities.

Agency Response

APHIS partially agrees with this Recommendation. Reeommendation is not always
practical for unlicensed wholesale activities. Wik request an opinion from Office of the
General Counsel about a penalty structure for aned wholesale activities by September
30, 2010. However, we will count each animal as a sepamdtion when an animal death
results from NCls. Specifically, AC will clarify the palty guidelines by September 30,
2010, to count each animal as a separate violation whenraalateath resulting from NCls
is involved.

OIG Position

We agree with APHIS' corrective action. However, oancern remains whether APHIS will
count the violations for unlicensed wholesale at#is consistently. To achieve management
decision, APHIS needs to provide us with a copy of the OfficeeoGeneral Counsel's
opinion.
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Section 3: Internet

Finding 5: Some Large Breeders Circumvented AWA by Selling
Animals Over the Internet

Large breeders that sell AWA-covered animals okerihternet (hereafter referred to as Internet
breeders) are exempt from AC's inspection and Boenrequirements. This occurred because
the AWA section that excludes retail pet stores ,(stores that sell directly to the public) from
its provisions pre-dates the Internet and creates a loophole for these breeders to circumvent
AWA. As a result, an increasing number of Internet breeakersiot monitored for their

animals' overall health and humane treatment.

AWA requires that 2animals intended for use . . . as @e&tprovided humane care and
treatment® and that breeders of such animals kaded and inspected. AWA exempts small
businesses and retail pet stores from its provisalttspugh it did not define the term @retail pet
stores.§°

AWA was originally passed in 1966, long before the widespread use of the Internet. With the
explosion of the Internet in the 1990s, it becamssble for large breeders to circumvent AWA
by selling directly to the public without an APHIS litse and regular inspections. However,
these retail breeders should not be categorized aspetaitores or small businesses and,
therefore, should not be exempted from AWA requireséntthe reasons discussed below.

Retail Pet Store Exemptiorin 1971, APHIS defined the term retail pet store as 2any
retail outlet where animals are sold only as petetail.®®* At that time, retail pet stores
generally sold to local consumers. With the arrivahefInternet, the definition was
broadly interpreted to include Internet breederxsbse they also sell directly to
consumers. However, these breeders are no longer litnitedal consumers but can
sell and transport animals nationwide.

Also, the former Secretary stated that 2retail fets] are already subject to a degree of
self-regulation and oversight by persons who purchase animals from the retailers'
homes.9? However, for Internet breeders, there is no degreelbfegulation and

oversight because consumers do not have access to thlgie$acWithout consumer
oversight or APHIS inspections, there is no assurance that the animals are monitored for
their overall health and humane treatment.

Small Business ExemptiorA small business is one that 2derive[s] lessithaubstantial
portion of his income (as determined by the Secretary) frenbteeding and raising of
dogs or cats on his own premises and sells anydumglor cat.8*> The Secretary
determined that 2any person who maintains a total of thrémner breeding female dogs
... which were born and raised on his or her es) for pets or exhibition® or 2any

97 U.S.C. §2131, §2133, and §2134 (January 3, 2007)
19 CFR §1.1 (December 23, 1971).
%2 Doris Day Animal League v. Veneman (August 2003).
937 U.S.C. §2133 (January 3, 2007).
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person who sells fewer than 25 dogs and/or catggaat which were born and raised on
his or her premises . . . to any research facility® is exed

However, many Internet breeders do not fall ingimall business category because they
have more than three breeding females. Some aydarge breeders that derive a
substantial income from the breeding of dogs. For el@mpe Internet breeder we
visited in lowa had over 140 breeding dogs and generated sales of $160,000 in 2007.

In April 2009, APHIS publicly acknowledged that not reqg Internet breeders to be licensed

and inspected is 2a massive loophdle.To quantify the loophole, we used two search engines

to identify how many of these breeders were licenséaanof our eight sampled States. We
identified 138 breeders that had more than 3 breeding ésmalhandled more than 25 dogs a

year. We found 112 of the 138 (81 percent) were not licensed by APHIS. If these breeders had
sold their dogs wholesale (i.e., not retail throughltibernet), they would have needed a license.

Without a license, these breeders are not monitréuspected for their animals' overall health
and humane treatment. With the dramatic increasaline sales, consumers who purchased
dogs in this manner sometimes found health probieitistheir dogs. Examples of some
consumer complaints are listed below:

aThis one pound puppy was very sick when she adrive my vet informed me that
she was suffering from severe hypoglycemia and magsfestations of Giardia,
Threadworm, Roundworm and Coccidia. She alsoWwadjytoin hernias. Her blood
glucose level was dangerously low so she was imnedgiptit on an IV.°Dsource:
an OIG Hotline Complaint.

aThe [puppies] were mutts with poor body conformation, crooked teeth and were
completely unsocialized. No health records camb thié dogs and the information
on the website was completely false.°Dsource: ai@eBusiness Bureau sponsored
website.

aAfter suffering from numerous health issues that costhousands of dollars in vet
bills, [the puppy] died when he was just eight monthsBlburce: San Francisco
Chronicle.

aA breeder with a criminal record for animal cruelty was selling hundreds of puppies
on the Internet.°Dsource: USA Today.

To ensure that large Internet sellers are inspected, APHIS should progiabe tBecretary seek
legislative change to cover these sellers under AWA cipally, the agency should propose
that the Secretary recommend to Congress thatli@s Internet sellers from the definition of
aretail pet store,® thereby ensuring that large breeders that sell through tihnetiarer regulated
under AWA.

9 CFR §2.1 (January 1, 2005)
%ap (Designer) Dog's Life,NewsweekApril 13, 2009)
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Recommendation 12

Propose that the Secretary seek legislative changectude Internet breeders from the
definition of 2retail pet store,° and require thatatiplicable breeders that sell through the
Internet be regulated under AWA.

Agency Response

APHIS agrees with this Recommendation. APHIS isenity providing information
(including potential options) to Congress as requegigarding the proposed Puppy
Uniform Protection and Safety Act (PUPS). This Wwibuld place dogs sold directly to the
public via the Internet, telephone, and catalogesswithin the jurisdiction of the AWA. In
addition, APHIS will concurrently draft a legislative pogal for the Secretary by May 31,
2010.

OIG Position

We accept APHIS' management decision on this recomntienda
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Section 4: Information System

Finding 6: Security Controls Need to Be Addressed for AC's New
Information System

AC started using the Animal Care Information System (AQIS new mission critical systeffi,
before the Department's Cyber Security Office gawe&oncurrence to operate it. This occurred
because APHIS' Chief Information Officer (CIO) believidttthe majority of the new system's
security controls were operating as intended acdmenended that it be implemented. The
Cyber Security Office disagreed with the CIO's assessamathidentified issues in the
concurrency review checklist. As a result, thenedsissurance that the new system has the
security controls mandated by the Department.

Departmental Manual 3555-001 states, 2all USDA IT systemgsire certification and
accreditation prior to the system becoming openatio. . . Certified systems will undergo an
independent concurrence review by the ACIO-CS [Associaief thformation Officer for
Cyber Security] prior to submission to the DAA [bgsted Accrediting Authority] Y APHIS'
condensed guide also states, 2the concurrence of ACIO-tbShe [Certifying Official] is
mandatory prior to submission to the DA&.°

Since 1994, AC has used LARIS (Licensing and Reggish Information System) to record
licensing and registration of all breeders, exhibitord, @her facilities and to document their
inspection and violation histories. After reviewing RFS in our last audit? we determined that

this mission critical information system lackedteer key features that prevented it from
effectively tracking violations and prioritizing inspection activities. Also, it g¢adranreliable

and inaccurate information, limiting its usefulnés#\C inspectors and supervisors. APHIS
agreed with our recommendation for a new system. However, due to contractor failure, APHIS
did not start to develop ACIS (LARIS' replacemeuatitil September 2007.

AC closed down LARIS on September 30, 2008, expecting that ACIS would be certified and
accredited the next month. However, the certificaaind accreditation did not occur the next
month; in fact, AC did not have an operating informatiosteay for 5 months before launching
the new system. Throughout this period, inspectanked without a system, manually tracking
reports and calculating future inspection dafés.

By January 2009, APHIS' CIO believed that the majority of ACIS' security controls were in
place and operating as intended. The CIO recomatktitht ACIS be authorized for use,
disregarding the required departmental concurrencewevBased on the CIO's
recommendation, the DAA (in this case, APHIS' dgpadministrator) issued the authority to
operate ACIS, and AC inspectors started using the new sysdeice the system became
operational in March 2009, inspectors then hadtereahe 5 months of accumulated data into
the new system.

% Any system whose failure or disruption in normasiness hours will result in the failure of busmegerations.

%" Departmental ManuaB555-001, ch. 11, pt. 1 (October 18, 2005).

% Certification and Accreditation Condensed Guigg. 7 (April 24, 2007).

% Audit No. 33002-3-SF, @APHIS Animal Care Programspection and Enforcement Activities® (Septemb&3)0

1901 ARIS and ACIS could not be run simultaneouslytioa inspectors' computers due to compatibility esuLARIS had to be removed before
ACIS could be loaded.
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However, the Department's Cyber Security Office didaastcur with the CIO about the
security controls and stated, 2the documentation is Budticient to support an accreditation
decision and [it] will not issue an interim authgrio operate . . . the issues we identified [@ th
checklists relate to the] system security plan, sgcoontrols compliance, contingency
concurrency, and risk assessméfit.oTo comply with departmental policy, APHIS should
address ACIS' security issues identified by USDBoer Security Office during its
concurrency review. Controls should also be estadddishgarding the closing down or
launching of mission critical systems.

Recommendation 13

Correct all security issues pertaining to ACIS thate identified by USDA's Cyber Security
Office during its concurrency review.

Agency Response

APHIS agrees with this Recommendation. We hawaadly corrected all security issues
pertaining to ACIS. Our corrective actions are docueekit the attached memorandum
entitled 2Approval for Interim Authority to Operater Animal and Plant Health Inspection
Service Animal Care Information System (ACIS),° dated Oet®1, 20009.

OIG Position

We accept APHIS' management decision on this recomntienda

101 Memorandum to APHIS dated February 11, 2009.
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Section 5: Debt Management

Finding 7: IES Did Not Adequately Establish Paymen t Plans for
Stipulations

IES did not adequately establish the payment dlan&8WA violators that had stipulation
agreements. This occurred because IES did nowdhe payment plan process that was
presented by the Financial Management Division (FMD) during a meeting in 2004. Further,
FMD did not provide sufficient oversight or follow up of IE&bt management activities. As a
result, 20 payment plans totaling $92,896 wereeétablished without verifying the violators'
ability to pay, (2) not legally enforceable, angl 18t always established as accounts receivable.

Overall, FMD provides debt management service#\fIHIS and other agencies within the
Department. According to APHIS' Budget and AccongtManual, 2FMD is responsible for
developing and implementing an effective debt mansnt program for the Agency . . . and
providing oversight of Agency debt management actigitt®?

To accomplish this, FMD partners with IES, which oigtes payment plans for violators that
claim they are unable to pay the full amount of ared-upon stipulation. In March 2004,
FMD representatives met with IES to discuss theygay plan process and the responsibilities
that IES would be expected to assume. FMD did not provide further oversight.

We reviewed all 20 payment plans for stipulation agreenwosed from October 2006 to April
2008. In assuming debt management responsibilities, IES did not caitiplseveral
regulatory requirements involving all 20 plansbmstving overlapping errors. Specifically,
we found that IES:

Did not collect financial information when the violatoraioted inability to pay After

IES and a violator agree to a stipulation, the violatoy either pay in full or if he is

unable to do so, then negotiate a payment plan. For ale®8, IES did not verify
violators' eligibility to qualify for the plans. &julations require that plans must be based
on debtor's inability to pay in a reasonable time, whithusd be supported by financial
information, such as tax returns and credit repSfdES told us it was not aware of this
requirement.

Did not obtain legally enforceable written agreementsrigat plans) from the violatars
After IES and the violator mutually agree to a paymean plES signs the document
before sending it to the violator. However, for 19 plans, IES did not require the rgolato
to sign!® Regulations require that debtors provide 2a lggathforceable written

102 APHIS' Budget and Accounting Manuakh. 12 p. 2 (October 1, 202

10331 CFR §902.2 (July 1, 2006).

%4 For one case, IES did not require the violatasigm the original payment plan. After acceptirsgtérms, the violator asked IES to renegotiate
the fine to a lower amount, and IES agreed to douwsgequired the violator to sign the second payrpéan that was generated based on the
renegotiated amount.
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agreement®° To ensure this, APHIS' debt management policies redjoirethe plans
be signed by the debtd¥ IES was not aware of this requirement.

Did not forward documents to FMD to establish accousttgivable For 7 payment
plans, IES did not forward the required documents (i.e., settlement agreement, which
includes the stipulation amount and plan) to FMDrider to establish accounts
receivable. Although IES' procedures require planbke forwarded to FMD, IES could
not provide a reasonable explanation why these pl@ns not. Without establishing
accounts receivable for the plans, FMD cannot teagk collect the debt.

As these conditions demonstrate, IES did not adequatelylisst 20 payment plans in
accordance with requirements. Therefore, we recemththat FMD ensure that IES follows the
payment plan process by conducting additional iimgiand periodic reviews or reassume
responsibility for establishing violators' paymenaups.

Recommendation 14

Require FMD to ensure that IES follows the paymdsuh process by conducting additional
training and periodic reviews, or require FMD to reassuts responsibility for establishing
payment plans for stipulations.

Agency Response

APHIS agrees with this Recommendation. IES willdad the applicable federal regulations
and FMD Guidelines for Establishing Payment Plans wheblediang payment plans.
Consistent with these authorities, in September 2009, IES and FMD developedctnedatta
Memorandum of Agreement (MOA) for persons who reqgagstyment plan. IES has
implemented the MOA in its International Organization far@ardization (ISO) Payment
Plan process. In addition, IES and FMD have developedltzoohéo jointly review and
reconcile payment plans, stipulations, and ordersagggpenalties on a monthly basis.
IES' Chief, Document Control Branch, will train the Ig8rsonnel who handle payment
plans, in accordance with FMD's Guidelines for Bithing Payment Plans and IES' ISO
Payment Plan process.

OIG Position

We accept APHIS' management decision on this recomntienda

10531 CFR §901.8 (July 1, 2006).
6aGyidelines for Establishing Payment Plans® (Febrid2, 2009).

Audit Report 33002-4-SF 42



Scope and Methodology

We conducted a nationwide review of AC's inspections ofatsand its enforcement of AWA
during FYs 2006 through 2008. We performed fieldnat the AC and IES national offices in
Riverdale, Maryland; the two regional offices inl&gh, North Carolina, and Fort Collins,
Colorado; the FMD Financial Services Branch in Mirpwe, Minnesota; and 81 dealer
facilities in 8 States (see exhibit B for a complis$t of audit sites). We performed site visits
from April 2008 through March 2009.

With data exported from the LARIS databaSewe judgmentally selected eight StatesP
Arkansas, lowa, Minnesota, Missouri, Ohio, Oklahoma, Bgmania, and Texasbbased on the
number of licensed dealers operating in the States. Wealsalered the type of animal
welfare laws or inspection programs that had been adidyytéhe States.

To accomplish our audit, we:

Reviewed Criteria We reviewed the pertinent laws and regulations gomg the AC
program and the current policies and procedureg#@blished as guidance for
inspections and enforcement.

Interviewed APHIS PersonneWe interviewed AC and IES national and regional office
officials as well as 19 of the 99 inspectors tanga understanding about the AC
program, its inspections, and investigation proceslu We also interviewed FMD
personnel to gain an understanding of the penalty collection process.

Visited 81 Dealer FacilitiesUsing Audit Command Language software, we

judgmentally selected 81 of 3,954 licensed dealers in our sampled States (33 in the
Eastern Region and 48 in the Western Region). Genenadlgelected the dealers based

on the largest number of violations or repeat violations cited during our scope, the size of
the facility, elapsed time since the last inspection, availability of its remsiaector, and
proximity to other dealers in our sample.

We accompanied 19 inspectors on their inspectibtizese dealers to (1) determine if
the dealers were in compliance with AWA and relasgltations and (2) evaluate the
effectiveness of AC's enforcement actions. Of the 81 deale selected, 68 had been
cited for violations since FY 2006.

Reviewed AC Inspection Reports and Filesr the 81 dealers we visited, we reviewed
inspection reports and other documentation in AC's fitedetermine if violations had
been adequately addressed by the violators at re-inspections and, if not, whether
appropriate enforcement action had been taken by AC.

Analyzed Total Violations Cited During Inspection&e obtained nationwide data from
LARIS of the violations cited during inspectionshi¥s 2006-2008. We then used Audit
Command Language software to determine if the violatorgwaeth compliance during

197 The data was exported in April 2008.
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re-inspections by comparing the total number of violatioas were re-inspected during
the period and the total number of those that ooetil to violate AWA.

Interviewed Veterinary School$Ve interviewed the directors of the Shelter Medicine
Programs at three veterinary schools in California, Mdsaatts, and New York to
determine if some of the situations we encountered duringit@uvisits constituted
direct violations.

Reviewed StipulationsAt IES' national office, we reviewed all 94 stipulatioases that
were closed from October 2006 to April 2008 to dwiae if (1) reductions offered by
APHIS were appropriate and (2) penalties were caedleorrectly:’® We then
calculated the stipulation amounts using the old penalty worksheet for comparison.

In addition, we compared the 94 cases in the cuenedit to the 77 stipulation cases from
the 2005 audit to determine the factors that increaseaviérage stipulation amoutff

Reviewed ALJ and JO Decision#/e reviewed all 16 AWA cases litigated by the
Department where a decision was rendered on a licensed leal€2000 to 2009 to
determine if AC supported its cases with sufficieniience.

In addition, we reviewed seven AWA cases (cited\BYHIS) to determine the basis for
the JO's decision.

Searched for Breeders Selling Puppies Over the Inteée used two websitES to
identify breeders that sold AWA-covered animals over the Internet. We focused our
search on two StatesbMissouri and Pennsylvaniablolage the large number of
breeders operating in these States. We identified 138 breeders that had more than
3 breeding females or handled more than 25 dogs a year. Wareahipformation of
these breeders to APHIS' active licensed breeder ligetatify those not licensed by
APHIS. We also collected examples of consumer ¢aimis related to Internet breeders.

Reviewed Outstanding AC Receivablas FMD, we reviewed all outstanding AC
receivables as of August 26, 2008, to determinelihquent receivables were handled
properly. We also reviewed all 20 payment plans from dingpged IES stipulation cases
to determine if the plans were processed accortdimgquirements.

Conducted a Limited Review of ACI®/e did not verify the accuracy of AC's

information systembACISband make no representation of the adequacy of information
generated from it** We did review the new system's certification and accreditat
process, and the timeliness of its implementation.

198 The stipulation cases included all facilities amgeby AWA, such as dealers, research facilitiestembporters.

199 \We excluded four stipulation cases from our 2008le because we had not obtained the worksheithwhowed the three factors.
10 hitp://www.puppysites.corandhttp:/puppydogweb.com

11 APHIS implemented the new system near the enbeo&tidit. Therefore, we did not verify its accyrac
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We conducted this performance audit in accordance withrgignaccepted government

auditing standards. Those standards require tbgtlan and perform the audit to obtain
sufficient, appropriate evidence to provide a reabte basis for our findings and conclusions
based on our audit objectives. We believe that the ee@ebtained provides a reasonable basis
for our findings and conclusions based on our audit objectives
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Abbreviations

AC . Animal Care

ACIO-CS........coevvvvs Associate Chief Informat@fiicer for Cyber Security
ACIS Animal Care Infornoat System

ALJ ..o, Administrative Wwaludge

APHIS ..., Animal and Plantdité Inspection Service
AWA ..o, Animal Welfare Act

CFR ., Code of Federal Ratipns

ClO. i, Chief Informati@fficer

DAA ... Designated Accraaly Authority

[\ Financial ManagemBivision

FY oo Fiscal Year (Federal)
IES...coiiee Investigative dfaforcement Services

JO Judicial Officer

LARIS ..., Licensing and Remasibn Information System
OACIS......ciieveee, On-line Animal Carednhation System

OIG .o, Office of Inspector General
USChiiiii United States Code
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Exhibit A: Summary of Monetary Results

FINDING

RECOMMENDATION

NUMBER NUMBER DESCRIPTION AMOUNT | CATEGORY
Although APHIS previously
agreed to revise its penalty
worksheet to produce
asignificantly higher® penalties FTBPTBU* +
for violators of AWA, the Managemen_t
3 ) agency imposed penalties $85,084 | or Operatin
totaling $348,994, nearly Imprgvemeﬁts
20 percent less than the Savings
$434,078 calculated using the
old worksheet for the
94 stipulation cases we
reviewed.
IES did not adequately establish FTBPTBU +
7 14 payment plans for stipulations | $92.896 | improper
totaling $92,896. Accounting
TOTAL MONETARY RESULTS $177,980
* Funds to be put to better use
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Exhibit B: Audit Sites Visited

ORGANIZATION LOCATION
APHIS National Office
Animal Care Riverdale, MD
Investigative and Enforcement Services  Riverdale, MD
APHIS Eastern Rajional Office
Animal Care Raleigh, NC
Investigative and Enforcement Services  Raleigh, NC
Dealer Facilities:
1 Goodville, PA
2 Ephrata, PA
3 East Earl, PA
4 Lititz, PA
5 Ephrata, PA
6 Ronks, PA
7 Shippensburg, PA
8 Newburg, PA
9 Belleville, PA
10 Mill Creek, PA
11 Belleville, PA
12 Sugarcreek, OH
13 Sugarcreek, OH
14 Fresno, OH
15 Dundee, OH
16 Millersburg, OH
17 Millersburg, OH
18 Millersburg, OH
19 Millersburg, OH
20 Millersburg, OH
21 Mt. Sterling, OH
22 Columbus, OH
23 Fredericktown, OH
24 Brook Park, MN
25 Remer, MN
26 Nevis, MN
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ORGANIZATION

LOCATION

27
28
29
30
31
32
33

Brewster, MN
Walnut Grove, MN

Luverne, MN
Ruthton, MN
Reading, MN
Walnut Grove, MN
Avoca, MN

APHIS Western Ragional Office
Animal Care
Investigative and Enforcement Service
Dealer Facilities:
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58

Fort Collins, CO

s Fort Collins, CO

Dardanelle, AR
Pleasant Plains, AR
Booneville, AR
Booneville, AR
Everton, AR

Green Forest, AR
Harriet, AR
Mountainburg, AR
Hindsville, AR
Ozark, AR

Agra, OK

Jones, OK

Jones, OK

Atoka, OK
Coalgate, OK
Lane, OK
Tishomingo, OK
Atoka, OK
Duncan, OK
Duncan, OK
Lebanon, MO
Edgar Springs, MO
Edgar Springs, MO
Huggins, MO
Houston, MO
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ORGANIZATION

LOCATION

59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81

Edwards, MO
Warsaw, MO

Dixon, MO
Dixon, MO
Cumberland, 1A
Massena, 1A
Audubon, 1A
Thayer, 1A
Bedford, IA
Allerton, 1A
Humeston, IA
Leon, IA
Centerville, IA
Altoona, 1A
Whitewright, TX
Tom Bean, TX
Wills Point, TX
Midlothian, TX
Wills Point, TX
Scroggins, TX
Simms, TX

De Kalb, TX
Simms, TX

APHIS Financial Management Division

Minneapolis, MN
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Exhibit C: Violations Cited at Dealer Facilities in

FYs 2006-2008

VIOLATION COUNT

Housing Facilities, General 4,744
Attending Veterinarian and Adequate Veterinary Care 5338
Cleaning, Sanitization, Housekeeping, and Pest Control ,5043
Primary Enclosures 3,170
Access and Inspection of Records and Property 2,900
Outdoor Housing Facilities 2,678
Records: Dealers and Exhibitors 1,601
Time and Method of Identification 1,260
Sheltered Housing Facilities 731
Sanitation 651
Indoor Housing Facilities 576
Feeding 546
Watering 459
Facilities, General 428
Exercise for Dogs 254
Facilities, Indoor 237
Facilities, Outdoor 165
Notification of Change of Name, Address, Control 124
Procurement of Random Source Dogs and Cats, Dealer 82
Environment Enhancement To Promote Psychological Welfare 71
Employees 69
Minimum Age Requirements 69
Requirements and Application 68
Compatible Grouping 60
Records: Operators of Auction Sales and Brokers 55
Handling of Animals 52
Others (e.g., Health Certification, Space Requiremermtes @ Transit, etc.) 35

TOTAL 28,443
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Exhibit D: Additional Photos Taken During Site Revi  ews

Missouri breeder violated AWAThis dog had an injured leg, raw flesh and
bones exposed. The inspector correctly cited teeder for lack of adequate
veterinary care (9 CFR §2.40). The dog was evelyttrelated by a veterinarian.

Texas breeder violated AWA his dog had an oozing sore on its head. The
inspector correctly cited the breeder for lack dég@uate veterinary care (9 CFR
§2.40), and required the breeder to take the degviterinarian.
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Ohio breeder violated AWAThis was an unsuitable kennel for puppies because
their paws slipped through the wires, allowing regular contact with feces. The
inspector correctly cited the breeder for failurgtotect the dogs' feet from

injury (9 CFR 83.6).

Texas breeder violated AWA his dog had cloudy eyes covered with a heavy
discharge, matted hair, and skin irritations. rtspector cited the breeder for
lack of adequate veterinary care (9 CFR 8§2.40)raqdired the breeder to take
the dog to a veterinarian for treatment. The infgredid not consider this a
direct violation.
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Texas breeder violated AWMogs had drinking water that contained algae and
feces. The water receptacle was also chewed and unclean. This is in violation
of 9 CFR 83.10 for failure to provide clean anditazed water to dogs and

83.11 for failure to keep water receptacles cleahsanitized. The inspector
verbally told the breeder to clean the water redptbut did not cite these
violations.

Arkansas breeder violated AWAhis dog had a torn ear. The inspector
correctly cited the breeder for lack of adequatensary care (9 CFR §2.40)
and required the dog be taken to a veterinarian.
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Agency's Response

USDA'S

ANIMAL AND PLANT HEALTH INSPECTION
SERVICE

RESPONSE TO AUDIT REPORT
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United States
Department of
Agriculture

Animal and
Plant Health
Inspection
Service

Washington, DC
20250

MEMORANDUM
TO: Gil H. Harden
Assistant Inspector General
for Audit
FROM: Cindy J. Smith /S/

Administrator

SUBJECT: APHIS Response on OIG Report, “Animal and Plant
Health Inspection Servite- Animal Care Program
Inspections of Problematic Deal&(83002-04-SF)

The Animal and Plant Health Inspection Service (APHIS) appreciates the
opportunity to comment on this report. We appreciate the Office of Inspector
General’s QOIG) interest in our programs. We have provided a response for
each Recommendation.

Recommendation 1: Modify theDealer Inspection Guideo require an
enforcement action for direct and serious violations. Also, define a serious
violation in the Guide.

APHIS Response: APHIS agrees with this Recommendation. We will provide
Animal Care (AC) employees with guidance regarding all enforcement action options
including direct and serious Non-Compliant ltems (NCIs) drawn from OIG
recommendations, Office of the General Counsel (OGC) guidance, and legal
decisions. APHIS will incorporate the requirements in a new document entitled
“Inspection RequirementsThis document will be distributei and discussed with

AC employees during the AC National Meeting, April 19-22, 2010. APHIS will
update théealer Inspection Guid® include the information in the “Inspection
Requirements” document and consolidate it with the Research Facility Inspection and
the Exhibitor Inspection Guides into one comprehensive document. APHIS
anticipates completing the document consolidation by September 30, 2010.

Recommendation 2: Remove “no action” as an enforcement action in tiiealer
Inspection Guide

APHIS Response: APHIS agrees with this Recommendation. We changed the title
of the “Enforcement Action Worksheet” to “Enforcement Action Option Worksheet”
and changed the flow chart title to read “Enforcenfastions (EA) Guidance for
Inspection Reports. We modified these to clarify that: (1) inspectors will forward
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to AC management a recommended EA (they believe will be most effective in
attaining compliance) for all repeats and directs and any facility with inspection
results that cause it to go from a lower frequency to High Inspection Frequency; and
(2) taking no immediate action requires Regional Director approval and a 90-day
reinspection to determine if compliance was achieved or if EA is necessary. Copies
of the modified worksheet and flow chart are attached. AC will retain copies of all
EA sheets in the facility files in accordance with records retention guideline's. AC
supervisors verbally directed their employees to utilize the modified EA worksheet
beginning on December 1, 2009. In addition, this will be reemphasized at the
National Meeting.

Recommendation 3: Incorporate instructions provided in the “Animal Care
Enforcement Actions Guidance for Inspection Reports” into theDealer
Inspection Guideto ensure inspectors and their supervisors follow them in
selecting the appropriate enforcement.

APHIS Response: APHIS agrees with this Recommendation. We will provide AC
employees with guidance regarding all EA options to recommend to AC management
drawn from OIG recommendations, OGC guidance, and legal decisions. AC will
incorporate theequirements in a new document entitled “Inspection Requirements.”
This document will be distributed and covered for AC employees dAig

National Meeting, April 19-22, 2010. APHIS will update thealer Inspection

Guideto include the information in the “Inspection Requirements” document and
consolidate it with the Research Facility Inspection and the Exhibitor Inspection
Guides into one comprehensive document. APHIS anticipates completing the
document consolidation by September 30, 2010.

Recommendation 4: Modify regulations to allow immediate confiscation where
animals are dying or seriously suffering.

APHIS Response: APHIS agrees with the intent of this Recommendation, but
believe that current regulations are sufficient to allow immediate confiscation. We
believe that we can effect the intent of the Recommendation by reviewing and
clarifying the confiscation processes so that confiscations can be accomplished with
maximum speed and effectiveness. We will distribute the clarified guidance to
employees durindC’s National Meeting, April 19-22, 2010.

Recommendation 5: Establish written procedures to refer animal cruelty cases
to the States that have such felony laws.

APHIS Response: APHIS agrees with this Recommendation. While the Animal
Welfare Act (AWA) does not give APHIS the authority to determine if state or local
animal cruelty laws have been violated, we do believe that we should work with state
and local authorities in our shared goal of eliminating animal cruelty. APHIS wiill
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refer issues of mutual interest to appropriate local authorities who enforce state laws
and share inspection reports and EAs with several states that have state-level
enforcement capability (e.g., Colorado, lowa, Kansas, Missouri, and Pennsylvania).
AC has modified the regional “Enforcement Action Option Worksheet” to include a
check box for inspectors to indicate whether or not they contacted local or state
authorities. A copy of the modified worksheet is attached. We will reemphasize with
inspectors the need to notify appropriate authorities who enforce state humane laws
duringAC’s National Meeting from April 19-22, 2010. APHIS will develop a
Standard Operating Procedure to refer suspected animal cruelty incidents to
appropriate authorities that have felony laws for animal cruelty. This document will
be completed by September 30, 2010.

Recommendation 6: Provide more comprehensive training and detailed
guidance to the inspectors and supervisors on direct and repeat violations,
enforcement procedures, evidentiary requirements (e.g., adequately describing
violations), shelter medicine, and animal abuse.

APHIS Response: APHIS agrees with this Recommendation. We have provided
training for all inspectors on identifying direct and repeat NCls and adequately
describing NCls, during fall 2009 meetings between supervisors and their inspector
teams. We will provide additional training and guidafee, the “Inspection
Requirements” document) inspectors and supervisors on identifying direct and
repeat NCls, adequately describing NCIs, enforcement procedures, and common
medical conditions seen @@mmercial kennels during ACsational Meeting, April

19-22, 2010. In addition, we will provide a training session on shelter medicine at the
National Meeting. We will develop a comprehensive technical training plan through
the Center for Animal Welfare, by November 30, 2010.

Recommendation 7: Revise th®ealer Inspection Guidéo require photos for all
violations that can be documented in this manner.

APHIS Response: APHIS agrees with this Recommendation. Our current guidance
calls for photographs of: direct NClIs; repeat NClIs; NCls that may result in EA or an
investigation; NCls that are additional information for ongoing investigations; and
transportation violations. In addition, our guidance states that inspectors may choose
to take photographs in other circumstances. We will modify guidance to add NCls
documented on the third prelicense inspection and NCls documented on inspections
that may be appealed. We will reemphasize with inspectors when to take
photographs. We will incorporate thigormation in the new “Inspection

Requirements” documerdnd distribute it to employees during the AC National
Meeting, April 19-22, 2010. APHIS will update tBealer Inspection Guid®

include the information in the “Inspection Requirements” document and consolidate it
with the Research Facility Inspection and the Exhibitor Inspection Guides into one
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comprehensive document. APHIS anticipates completing the document consolidation
by September 30, 2010.

Recommendation 8: Limit total penalty reductions on the new worksheet to less
than 100 percent.

APHIS Response: APHIS agrees with this Recommendation. We will develop and
implement a new worksheet which limits total penalty reductions to less than
100 percent by September 30, 2010.

Recommendation 9: Establish a methodology to determine a minimum
stipulation amount and consistently apply that amount, when appropriate.

APHIS Response: APHIS agrees with this Recommendation. We will formally
document the “minimum stipulation amoum”the“Determining Penalties Under
the Animal Welfare Act” documetity September 30, 2010.

Recommendation 10: Designate a responsible party to ensure that “Determining
Penalties Unde the Animal Welfare Act” (April 2006) is consistently followed
by AC and IES and that penalties are properly calculated.

APHIS Response: APHIS agrees with this Recommendation. We recently
reorganized the enforcement component of our Investigative and Enforcement
Services (IES) to establish two branches: the Animal Health and Welfare
Enforcement Branch (AHWEB) and the Plant Health and Border Protection
Enforcement Branch. A GS-14 Chief will supervise each branch with full
supervisory authority for branch staff. The Chief of AHWEB and his/her subordinate
staff are responsible for EAs involving only AC and the APHIS Veterinary Services
programs, greatly increasing the level of staff specialization afforded to these
programs when compared to that in place during the audit. The Chief of AHWEB
will assume responsibility for ensuring that AWA penalty calculations are consistent
and in accordance with the instructions includetDeatermining Penalés Under the
Animal Welfare Act! In an instance where the AWHEB Branch Chief is unavailable
or the position is vacant, the IES Deputy Director will assume this responsibility.

Recommendation 11: Include instructions in “Determining Penalties Undethe
Animal Welfare Act” to count each animal as a separate violation in cases
involving animal deaths and unlicensed wholesale activities.

APHIS Response: APHIS partially agrees with this Recommendation. The
Recommendation is not always practical for unlicensed wholesale activities. We will
request an opinion from OGC about a penalty structure for unlicensed wholesale
activities by September 30, 2010. However, we will count each animal as a separate
violation when an animal death results from NCls. SpecificAlGywill clarify the
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penalty guidelines by September 30, 2010, to count each animal as a separate
violation when an animal death resulting from NCls is involved.

Recommendation 12: Propose that the Secretary seek legislative change to
exclude Internet breeders from the definition of “retail pet store,” and require
that all applicable breeders or brokers who sell through the Internet be
regulated under AWA.

APHIS Response: APHIS agrees with this Recommendation. APHIS is currently
providing information (including potential options) to Congress as requested
regarding the proposed Puppy Uniform Protection and Safety Act (or PUPS). This
bill would place dogs sold directly to the public via the Internet, telephone, and
catalogue sales within the jurisdiction of the AWA. In addition, APHIS wiill
concurrently draft a legislative proposal for the Secretary by May 31, 2010.

Recommendation 13: Correct all security issues pertaining to ACIS that were
identified by USDA'’s Cyber Security Office during its concurrency review.

APHIS Response: APHIS agrees with this Recommendation. We have already
corrected all security issues pertaining to ACIS. Our corrective actions are
documented in the attached memorandum entifgroval for Interim Authority to
Operate for Animal and Plant Health Inspection Service Animal Care Information
System (ACIS), dated October 21, 2009.

Recommendation 14: Require FMD to ensure that IES follows the payment plan
process by conducting additional training and periodic reviews, or require FMD
to reassume its responsibility for establishing payment plans for stipulations.

APHIS Response: APHIS agrees with this Recommendation. IES will follow the
applicabk federal regulations and Financial Management Division’s (FMD)
Guidelines for Establishing Payment Plans when establishing payment plans.
Consistent with these authorities, in September 2009, IES and FMD developed the
attached Memorandum of Agreement (MOA) for persons who request a payment.
IES has implemented the MOA in its International Organization for Standardization
(ISO) Payment Plan process. In addition, IES and FMD have developed a method to
jointly review and reconcile payment plans, stipulations, and orders assessing
penalties on a monthly basis. IES’ Chief, Document Control Branch, will train the
IES personnel who handle payment plangccordance with FMD’s Guidelines for
Establishing Payment Plans and IES’ ISO Payment Plan process.

Please note that OIG’s characterization of 31 C.F.R. § 901.8 and FMD’s Guidelines
for Establishing Payment Plans differs from the plain language of those authorities.
For example, OIG asserts thatGF.R. § 901.8 states, “require that plamsstbe
basedon debtor’s inability to pay in a reasonable time, which should be supported by
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financial information,” but the regulation actually states, “Agensiesuld obtain

financial statements from debtors who represent that they are unable to pay in one
lump sum and independently verify such representations whenever possible.”
(emphasis added) Additionally, OIG states, “APHIS’ debt management polices
require that the plans be signed by the debtor,” but FMD’s Guidelines for

Establishing Payment Plans actuatgte, “Agenciesnay accept installment

payments notwithstanding the refusal of the debtor to execute a written agreement or
provide financial statements.” (emphasis added)

We hope that with this memorandum you are able to reach management decisions.

Attachments



Enforcement Action Option Worksheet

Licensee / Registrant Name:

License / Registration Number(s):
Customer Number:

Site No.(s):

Date(s) of Alleged Violation(s):

Date of Inspection Report(s):

Photos Included: Yes
Airbill Included: Yes

Local or State Authorities Contacted Yes

Action Taken:

No
No NA
No NA

(Check one) Reinspection within 90 days (complete information below)

APHIS Form 7060
Initiate investigation

Add to current investigation/case

Other (explain):

Basis for Recommendation of 2Reinspection within 90 days®:

Violation(s) are not severe enough to necessitate enforcement actiotiraethis

Evidence that facility is making credible progress towards full compliabw be

verified on reinspection.
Other: (Explain)

SACS Signature

Date

RD Concurrence

Date

Revised 11/18/09



Enforcement Actions (EA) Guidance for Inspection Reports
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TO:

FROM:

SUBJECT:

October 21, 2009

Marilyn Holland
Chief Information Officer
Animal and Plant Health Inspection Service

Charles T. McClam /S/ R. Coffee
Deputy Chief Information Officer
Office of the Chief Information Officer

Approval for Interim Authority to Operate for Aral and Plant
Health Inspection Service (APHIS) Plant Health Infornratgystem
(PHIS)

| have reviewed your request dated September 30, 2008n Interim Authority to
Operate (IATO) for PHIS. | concur with your requés an IATO, effective for 90
days from the date of this memorandum under the followarglitions. APHIS will:

Submit a security categorization document, priviaacgshold
analysis/privacy impact assessment, risk assessmenystachs
security plan into the Cyber Security and Management (CSAM)
system for review.

Create Plans for Action and Milestones (POAMS) in CSAM that
document the accreditation project.

Operate the system with appropriate security ctminoplace.
Submit bi-weekly reports to the Office of Cyber divacy Policy
and Oversight as to the status of its accreditaiativities.
Continually monitor the security posture of the systeransure that
no security vulnerabilities arise.

Ensure that any vulnerabilities reported during the continuous
monitoring process do not result in any unacceptasketo USDA
operations and assets.

Accredit the system before the IATO expires.

If you have any questions, please contact Valankk& Associate Chief Information
Officer for Cyber and Privacy Policy and Oversight at 20R-8396 or via e-mail at
Valarie.Burks@usda.gov




United States Marketing and Financial Minneapolis Financial Services Branch
Department of Regulatory Programs Management Debt Management Team
Agriculture Division PO Box 3334

Minneapolis, MN 55403

AGREEMENT BETWEEN
UNITED STATES DEPARTMENT OF AGRICULTURE
ANIMAL AND PLANT HEALTH INPECTION SERVICE
AND

TIN: CASE #

This Agreement, dated this day of efieden of , and the United
States Department of Agriculture, Animal and Plaatalth Inspection Services, Financial Service Bradihneapolis, MN,
hereinafter referred to as APHIS.

acknowledges that a civil penalty debived to APHIS in the principal amount of . agrees to
pay this amount to APHIS in monthly installments.eThst installment payment of shall be due on with
subsequent payments of due on the (either 15") of each successive month, beginning asPlannotate your

case number on the payment.

understands the terms of thieagnet and agrees as follows:

In accordance with the Debt Collection Act of 138%1 the Debt Collection Improvement Act of 1996 lpayments will be
subject to interest and or penalty charges.

In the event of default on the payment schedulégivtiefault remains uncured for 60 days from the diate thereof), the
total unpaid balance shall be immediately due any@ble without demand or notice thereof. The baahee will be unpaid
principal, interest calculated from the first dajidwing the due date of the payment schedule, aleddayment penalty.

Failure to complete payments agreed to in this magmlan will result in this debt being preparedrigfierral to the United
States Department of Treasury for further collectation.

The interest rate will be the current value of feimdte established by the Department of Treasuoy.ldte payments, interest
will be charged from the first day following theeddate of the payment.

agrees to reference their USDA ARidt®unt number on all payments, and to remit athlhment
payments under this Agreement to the USDA APHI&box bank in accordance with either of the follogvimethods:

Mail Address Physical Address

USDA, APHIS, (Case #) U.S. Bank (Case #)

P.O. Box 979043 Attn: Gvmt Lockbox — P. O. Box 979043
St. Louis, MO 63195 1005 Convention Plaza

St. Louis, MO 63101
Please return the signed agreement to:

USDA, APHIS, IES (Case #)
Attn: (Specialist name)

4700 River Road, Unit 85
Riverdale, MD 20737

APHIS and understand and will almdall of the terms outlined in this agreement.

USDA Animal and Plant Health Inspection Service

Gignaturg Sigr{aturg
(_print namé (Specialist & Phone #
Date Date
APHIS - Protecting American Agriculture An Equal Opportunity Employer

Toll Free: (877) 777-2128, Com mercial: (612) 336-3400, FAX: (612) 370-2293
T82 Payment Plan Agreement (11/09)



