




























































































" JULY 17,2012

Management Plan being opened up and redone, she wants to have Kurt Thiede address some of the nuances to that.
Mr. Thiede stated his first thought was they had been asked-to come back in September.with a timeline-and. ..
recommendation for the review of the Wolf Management Plan, So far, all of their efforts have been on this rule at
this moment. They understand there is more work to do, obviously dependent on the Boards’ action today with the
hunt underway and the application process on a very short order. If it would please the Board, DNR can commit at
least at this point to be ready in September with our recommendation but he thought at this point cannot give a
firm yes that they will be ready by a certain date.

Mr. Hilgenberg questioned in speaking to the amendment, when the board will be looking at the permanent rule.
Chair Clausen asked Mr. Andryk for the timeline on this.

Mr. Andryk stated Act 169 requires the DNR to have a permanent rule ready to review by Legislative Council
Rules Clearinghouse within eight months of the act going into effect which means at the December 12, 2012 Board
Meeting. The Board has to approve that rule proposal for the DNR to send over to Legislative Council which is
generally the request to go to hearing. Then after that, there is no timeline. Then we can go to hearing, have
consultation with the tribes, make changes to the proposal, and focus on the economic impact of that proposal.

The Board can adopt a rule anytime thereafter. Basically, the emergency rule you are acfing on today would be in
effect until the permanent rule comes into effect. The only timeline that is required in Act 169 is to get that rule
proposal to the December Board meeting for the Boards’ approval and to send the proposal to Legislative Council
Clearinghouse and to the public to solicit additional comments.

Chair Clausen asked whether this will not be finished before the data comes in from the first year harvest.

Mr. Andryk stated the initial proposal that you will see in December, yes. They will not have all the data in
because the season will still be ongoing. By the time the Board acts on adopting it, all of the season data will be in
and the Board will be able to consider all the information the DNR has gathered before adopting the permanent rule.

Mr. Hilgenberg thought that the Board would want the DNR to have the updated plan for the permanent rule. The
scenario being, in order for the DNR to have all the stuff ready for the next season, that has to be done by May or
June or some date like that. If we do not have a permanent rule in effect next year at this time, then we operate
under the emergency rule.

Mr. Andryk stated yes, with the exception of the quotas. Quotas are a separate item. The DNR’s proposal isto
have the quotas brought before the Board on an annual basis.

Chair Clausen asked Mr, Andryk whether two separate motions are needed to approve the quota and the rule or all
at once.

Mr. Andryk stated the Board can do this all at once if you wish.

Chair Clausen clarified that the quota applies only to this season.

Mr. Andryk stated that was correct.

Mr. Kazmierski questioned Mr. Andryk in that he was required to sit on the sidelines for some of the lawsuit.
Chair Clausen stated that we have a motion and a second on the floor here.

Mr. Kazmierski stated this is for part of the discussion and that this is about opening the plan and coordinating the
rule. He asked whether it wise for the Board to open the plan from a federal perspective.

Mr. Andryk stated it depends upon how we do it, how comprehensive they do it, and whether it is science based. It
is one of those things that he believes they will have to be careful with. You heard festimony today that the delisting
was based on our plan and what was in there. Moving forward to update that plan, DNR has to be careful and try to
minimize the risk to the season in the future that occur that is going to have to be a cautious approach.

Mr. Kazmierski questioned whether this would need to be tracked on the same timeline.

Mr. Andryk stated not necessarily in his opinion.

Dr. Thomas reiterated her motion that maximum data gathering happen before we attack the permanent rule.
Mr. Cole stated at the end of December to go out to the public and that process usually takes 4 — 6 months or maybe

one year.
Mr, Andryk stated it can vary within those timelines.
Ms. Wiley stated in the meantime the emergency rule would be in effect except for the quotas.

Mr. Andryk agreed.
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The motion passed 7 - § on a roli caii voie,

William Bruins — yes Preston Cole — yes
Christine Thomas — yes Jane Wiley — yes
Terry Hilgenberg — ves David Clausen — yes

Greg Kazmierski — yes

Dr. Ciausen asked the Board whether there was any interest to take up the 6 mile buffer around reservations.
Mr, Cole offered that the management plan should take a look at that.

Dr. Clausen asked about inclusion in the permanent rule,
Mr. Cole stated as Kurt Thiede said, there is a lot of work to be done. He worries about private property issues with

a 6 mile buffer that seems like a Iot without hearing the impacts of those property owners. He thought they should
ascertain their sentiment around a 6 mile buffer and wait to hear back from them, If they like it, he loves it.

Dr. Thomas then spoke on one of the controversies swirling around with potential for animals being clubbed to
death. She is assuming the potential for that to happen would be for an animal that was not dead in the trap.

Dr. Thomas MOVED, seconded by Mr. Hilgenberg to amend Board Order WM-09-12(E) to require
any wolf found not dead in the trap be humanely dispatched by shooting.

[This is in a trapping-only section, preceded by the introductory material, “No person may . ..”|
Section 25. NR 10.13(1)(b)18. is created to read:

NR 10.13(1)(b)18. ‘Killing captured wolves.” Kill any wolf except by the use of a firearm. A person who is
prohibited from possessing a firearm under state or federal law, who has caught a wolf by trapping, may
authorize a person who is accompanying them and who is allowed to possess and use a firearm to kill the
trapped wolf with a firearm.

The motion passed unanimously.

Dr. Clausen commented on reopening the wolf plan. As was said today, the wolf plan was the reason Wisconsin
got the delisting. If there is reluctance to reopen the wolf plan, which the Board has mandated should happen every
five years, look at what was actually in the wolf plan that we received the delisting from. We have departed a long
way from the plan in that it calls for no public harvest for a considerable period of time and it called for no
compensation for dogs used for hunting. There were several things in there that were absolutely ignored. Fish and
Wildlife did not say that this a deal breaker and we are going to reiist you. I do not think we shouid have any fear
about reopening this plan, especially when we are trying to bring more knowledge in.

My, Cole reminded the Board that there was an update to that plan in 2006-2007,

Ms, Wiley stated she had shared this earlier with Secretary Stepp, which was for her to use her considerable powers
of persuasion as well as the strength of her position to convince the Legislators not use their collective heavy hand to
enact laws rather than to go through the usual administrative rule process.

We have seen with Act 169 what happens when the professional DNR staff and the Natural Resources
Board are excluded from the process.

And if the Legislature ignores you, Secretary Stepp, [ hope you can appeal to the Governor not to sign
environmental laws forwarded to him. We need public hearings beyond the Natural Resources Committees of the
Assembly and Senate. We need our professional staff’s input, we need the Congress, we need environmental and
conservation organizations and interested citizens input. And we need the Natural Resources Board to review the
process and set the policy. We need total transparency for Wisconsin citizens to trust and value what DNR does and
that will not happen if we are continually forced down this awkward and unreasonable path (ovation).

Mr. Hilgenberg thanked staff for all the work done. This has been a very hostile issue on both sides. It is very

unfortunate but he personally believes they were very professional, very straightforward, and tried to be very
accommodating in how they dealt with this issue. He commended staff for a job well done.
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Secretary Stepp thanked the Board. She understands the extraordinary amount of reading that you have all done,
public contact, and comment that you have reviewed.- She continues to be impressed by this Board with-how
committed you are to the resource management of Wisconsin and how helpful you have been to her in making sure
we are garnering our workforces in a direction and ways of making sure it upholds how you see the department
should be going. The work that the men and women of WI DNR do under incredible scrutiny and there is always
someone that is unhappy with it. She gave her personal and professional thanks to staff for their committed, spmted
passion for Wisconsin. She then personally thanked the members of the public. There is nothing more inspiring for
those of us in government to be able to interact with people who passionately care about any issue, no matter what
side of the issue you are on. We look forward to your partnership as we look forward to managing the wolf
population and all things we do at the DNR,

M. Cole called the question.

The original motion as amended passed 7 - 0 on a roll call vote,

William Bruins — yes Preston Cole — yes
Christine Thomas — yes Jane Wiley — yes
Terry Hilgenberg — yes David Clausen — yes

Greg Kazmierski — yes

Mr. Cole MOVED, seconded by Mr. Bruins to adjourn the meeting. The motion carried unanimously,

***The meeting adjourned at 3:05 p.m.***

The Natural Resources Board and Department of Natural Resources are committed to
serving people with disabilities. If you need Board information in an alternative format, please contact:

Natural Resources Board Liaison: Laurie Ross at 608-267-7420 or laurie.ross@wisconsin.gov

NOTE: Each Natural Resources Board meeting is recorded. Tapes of each meeting are available for purchase by
contacting the Natural Resources Board Liaison at 608-267-7420. The following resources are also available: Agenda

Item Packets (green sheets), supporting documents, and public comment,
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AFFIDAVIT OF LAURIE ROSS

State of Wisconsin ) Wisconsin Federated Humane Societies Inc., et al. v. Cathy Stepp, et al.

) ss.  Case No. 12-CV-3188
Dane County ) SUPPLEMENTAL DEPARTMENT RECORD

The undersigned, LAURIE ROSS, being first duly sworn on oath deposes and states as follows:

1. That she is a resident of the State of Wisconsin employed by the Wisconsin Department of
Natural Resources as the Liaison to the Natural Resources Board.

2. That she personally prepared and attests to the accuracy of the following copies of official
Department Records, which were approved by the Natural Resources Board on October 24, 2012,
as being the accurate, official minutes/transcript of the September 26, 2012 Meeting of the
Natural Resources Board.

A. Official Minutes/Transcript of the September 26, 2012 Natural Resources Board Meeting,
agenda item 3.C.1. “Request approval of the statement of scope for Board Order WM-01-13,
the 2013 Wildlife Management Spring Hearing rule proposals, including restrictions on
training dogs in tracking and trailing wolves, and also for emergency dog training rules under
Act 169”.

B. Official Minutés/Transcript of the September 26, 2012 Natural Resources Board Meeting,
agenda item 8.B.1., “Wisconsin wolf management plan timeline for revisions and
discussion™,

C. Official Minutes/Transcript of the September 26, 2012 Natural Resources Board Meeting,
agenda itfem, 8.B.2. “Wolf harvest season information gathering.”

3. That she personally prepared and attests to the accuracy of the following copy of the final agenda
for the September 26, 2012 Meeting of the Natural Resources Board.

Laurie Ross
Subscribed and sworn4o befgire me
Thisgié day of {Q“? E 12012,

A geernhi™

Notary Public, State of Wisconsizo )
—] 5

My commission expires {0 =
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SINCE THE AGENDA WAS POSTED, THE FOLLOWING HAS CHANGED:

NOTICE REVISED (and on page 4) 9/19/12
NOTICE ADDED (Rea) Estate Closed Sesston) 9/19/12
NOTICE ADDED (Litigation Closed Session) 9/24/12)

View Natural Resourees Board Member information, meeting agendas, meeling minutes and related materials online ai:

hitpu/durawvigoviabent/nrbf/index.himl
NATURAL RESOURCES BOARD

AMENDED AGENDA (rev. 9/24/12)

For meeting at:
Ramada Inn and Convention Center, Grand Hall
205 South Barstow Streel
Eau Claire, Wisconsin 54701
715-834-6121

Tuesday, September 25, 2012
Wednesday, September 26, 2012

NOTICE IS HEREBY GIVEN that on Tuesday, September 25, 2012, the Natural Resources
Board will tour and/or receive presentations at the following locations: at appwmmate]y 10:50 a.m,, the
Board will begin a tour of the Girl Scout Property, Chippewa Moraine, 26950 145" Street, New Aubum,
W1, topics: py operty history, pr opeity data, and possible development/users, At approximately 1:15 p.m,,
the Board will arrive at BOG mine, near 135™ Avenue, Chippewa Falls, fopies: discussion of mining
operations and transportation as well as discussion on the environmental and local issues associated with
mining activities. At approximately 2:15 p.m., the Board will arrive at EOG mine, County Highway S,
Chippewa Falls, fopics: discussion on how frac sand is processed and shipped by rail as well as
environmental and local issues associated with the processing.

NOTICE IS FURTHER GIVEN that on Tuesday, September 25, 2012, the Natural Resources
Board will have a listening session in the Grand Hall at the Ramada Inn and Convention Center, 203
South Barstow Street, Eau Claire, Wisconsin fiom 4:30 p.n. — 6:30 p.m. NOTE: The public must
preregister to speak by 4~99—piﬁ-eﬂ-Fﬂday—Septeﬂa{aei—24—20—1% noon on Monday, September 24, 2012.
if the Board receives no pre-registrations, the listening session will be cancelled. Registration
information is on page 4 of agenda. REVISED

NOTICE IS FURTHER GIVEN that the Natural Resources Board meeting will convens at 8:30
a.m, on Wednesday, September 26, 2012, in the Grand Hall at the Ramada Inn and Convention Center,
205 South Barstow Street, Han Claire, Wisconsin. The Board will act on items 17 as listed on the
Agenda,

NOTICE IS FURTHER GIVEN that on Wednesday, September 26, 2012 at 12:00 p.m., the
Natural Resounrces Board will meet in closed session under the authority of 5.19.85(1)(e) Wisconsin
Statutes for purposes of discugsing potential real estate transactions and under the authority of
£.19.85(1)(c) Wisconsii Statutes for purposes of discussing litigation matters, ADDED

NOTICE IS FURTHIR GIVEN that matters concerning natural resource issues or the
Department's program responsibilities or operations specified in the Wisconsin Statutes, which arise after
publication of this agenda may be added to the agenda and publicly noticed no less than two hours before
the scheduled board meeting, if the Board Chair detetmines that the matter is urgent.

Wednesday, September 26, 2012
ORDIR OF BUSINESS

1. Organizational Matters
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Calling the roll

Approval of agenda for September 26, 2012

Approval of minutes from June 27, 2012 (inoved from August 8 meeting)
Approval of mimutes from July 17, 2012

Approval of minutes from August 8, 2012

2. Ratification of Acts of the Department Secretary

A. Real Estate Transactions

3. Action Items

A. Air, Waste, Water, and Enforcement

None

B.

Land Management, Recreation, Fisheries, and Wildlife

1.

10.

11

12,

Request approval of the Lower Wolf River Bottomlands Natural Resources Area Master Plan

(Tom Hauge, Wildlife Management Bureau Director and Yoyi Steele, Planner, 10 minutes)

Request approval of the Governor Knowles State Forest Master Plan (Teague Prichard,
Division of Forestry, State Forest Specialist, and Mike Wallis, Division of Forestty, Forester
and Acling Superintendent Gov. Knowles State Forest, 20 minutes)

Request approval to rename the Collins Marsh Nature Study Center to commemorate former
department employee Leslie “Les” Neustadter (Tom Hauge, Wildlife Management Bureay
Director, 5 minutes)

Request Approval of the Re-designation of the Sandhill Station Campground from State
Wildlife Area to State Park Property and Boundary Expansion for the Glacial Drumlin State
Trail (Richard Steffes, Real Estate Director, 10 minutes)

Land Acquisition - Northern Highland/American Legion State Forest - Oneida County
(Richard Steffes, Real Estate Director, 5 minutes)

Land Acquisition - Kettle Moraine State Forest - Southetn Unit - Walworth County (Richard
Steffes, Real Estate Director, § minutes)

Land Acquisition - Avon Bottoms Wildlife Area - Rock County (Richard Steffes, Real Estate
Director, § minutes)

Land Acquisition - Governor Knowles State Forest - Polk County (Richard Steffes, Real
Estate Director, 5 minutes)

Land Acquisition - Buena Vista Wildlife Area - Portage County (Richard Steffes, Real Estate
Director, 5 minutes)

Land Acquisition - White River Fishery Area - Bayfield County (Richard Steffes, Real Estate
Director, 5 minutes)

Land Donation - Statewide Natural Areas - Door County (Richard Steffes, Real Estate
Directar, 5 minutes)

Land Donation - Chippewa River State Trail - Eau Claire County (Richard Steffes, Real
Estate Director, 5 minutes)
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C. Scope Statements
1. Request approval of the statement of scope for Board Order WM-01-13, the 2013 Wildlife

Management Spring Hearing rule proposals, including restrictions on training dogs in
tracking and trailing wolves and also for emergency dog training rules under ACT 169 (Tim
Andryk, Legal Services Bureau Director and Scott Loomans, Wildlife Regulations Specialist,
15 minutes)

2. Request approval of the statement of scope for Board Order WT-17-12, proposed rules
affecting the creation of NR 119 related to the development of site-specific numeric
phosphoius water quality criteria for lakes, reservoirs, and streams (IKen Johnson, Water
Administrator, S minutes)

3. Regquest approval of the statement of scope for Board Order FH-18-12, recreational fishing
regulations on inland, outlying, and boundaty waters (Kate Strom Hiorns, Fisheries Policy
Specialist, 5 minutes)

4, Request approval of the statement of scope for Board Order FH-19-12, housckeeping
corrections, clarifications, and updates to outdated code regarding fishing in inland, outlying,
and boundary waters (Kate Stroin Hiorus, Fisheries Policy Specialist, 5 minutes)

D. Budget
1. Request approval of the Department’s 2013 — 2015 Biennial Budget, including Operating,

Capital, and Environmental Improvement Fund Components (Joe Polasek, Management &
Budget Bureau Director and Steve Miller, Facilities and Lands Bureau Director, 40 minutes)

4. Citizen Participation — 1:00 p.m.
- A. Citizen Recognition
1, Comeback Champs — Karner Blue Butterfly Program

B. Citizen Participation
(Citizen participation means speaking on items that are ot on this month's Board agenda;

appearances on items that are on this month's agenda are made at the time the Board considers
the item, See complete information about Public Participation at Board meetings)

5. Board Members” Mattors
A. Approval of 2013 Meeting Calendar (Moved from August 8, 2012 agenda)

6. Special Committees’ Reports
None

7. Departinent Secretary’s Matters
A. Retirement Resolutions
. Daniel BE. Cardinal Il

. Deb Johnson

. Mark Kubler

. Billie J, Vanklooster
. Thomas W, Wrasse

LS TN LN NS I N6 ey

B. Donations
1, The Barbara M. Black Irrevocable Charitable Remainder Unitrust will donate $26,000 to the

Bureau of Endangered Resousces for continued support of endangered species priorities
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8. Information Items
A. Air, Waste, Water, and Enforcement
1. Update on Wisconsin waterway inventory (Meg Galloway, Dam and Floodplain Section

Chief, 20 minutes)

B. Land Management, Recreation, Fisheries, and Wildlife

1. Wisconsin wolf management plan timeline for revisions and discussion (Kurt Thiede, Land
Administrator, 20 minutes)

2. Wolf harvest season information gathering (Kuort Thiede, Land Administrator, 10 minutes)

The public is welcome to attend a Natural Resources Board (NRB) meeting unless it is noticed as a
closed/executive session. The NRB also provides opportunities for citizens to appear and to submit
wrilten comment about issues that come before the NRB. Public (Citizen) Participation and NRB

Information can be located at: http://dnr.wi.gov/org/mrboard/

Please contact Lautie Ross, NRB Liaison, at 608-267-7420 or by email at Jaurie.ross@wisconsin,gov
with NRB related questions, to request information, to submit writien comments,
or to register to testify at a meeting or listening session,

Public Par tmpat;on Registr atlon and Wutteu Comment Deadline:

Noon on Mondav September 24, 2012 REVISED

The NRB and Departiment of Natural Resources are committed to serving people with disabilities. Please
contact the NRB Liaison to request NRB information in aa alternative format,
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View the September 2012 Agenda, information briefs (green sheets) on eacl: item, and other meeting
materials at: hitpi//dnr.wigoviabout/nrb/agenda. bl

NATURAL RESOURCES BOARD

OFTICIAL MINUTES/TRANSCRIPT
3.C.1, 8.B.1,and 8 B.2

The regular meeting of the Natural Resources Board was held on Wednesday, Sejstember 26, 2012 at
Ramada Inn and Convention Center, Grand Hall, 205 South Barstow Street, Eau Claive Wisconsin., The
.meeting was called to order at 8:30 aun. for action on items 1-7. The meeting adjourned at 3:00 pan.

ORDER OF BUSINESS
I Organizational Matters
LA, Calling the roll
William Bruins — present Preston Cole — present

Christine Thomas — preseni
Teny Hilgenberg — present David Clausen — present
Greg Kazmierski — present

A

Yoonr WVETilnc:  oonpoand
SRIG v 1Y — DT

1.B. Approval of agenda for September 25-26. 2012

Deputy Secretary Moroney requested that item 3. B.7 — Land dequisition — Avon Bottoins
Wildlife Area— Rock County and item 8. 4.1 —~ Update on Wisconsin waterway inventory be
moved to the October 24, 2012 meeting.

Mr. Cole MOVED approval, seconded by My, Kazmierski. The motion carried
unanimously.

3.C Scope Statements

3.C.1  Request approval of the statement of scope for Board Qvder WM:-01-13, the 2013 Wildlife
Management Spring Hearing rule proposals, including restrictions on training dogs in tracking and
trailing wolves and also for emerpency dog training rules under ACT 169
Scott Loomans, Wildlife Regulations Specialist stated that this is a rule that the department is
planning fo discuss with the Board at three mestings — scope approval, hearing authorization
which is really the spring hearing agenda approval, and then adoption, He did not go
ihrough poinf-by-point except to talk about dog training. As far as number 11, the
permanent part of dog training rules — dogs that will be used to hunt wolves. The
department is thinking about something similar to what is in place for bear dog iraining
right now so that would be a restriction on the number of dogs, a seasonal restriction, and
dog identification. We are always listening to ideas that have come and will be coming.
The department also has provided an option for emergency rule writing for approval of
emergency rules that would be in part from this approval and in part from approval
of the Act 169 rules that the department already has wriiten that have emergency
authority and which the Judge had said should have included dog training regulations.
He offered that Tim Andryk, DNR Legal Services Bureau Director, would like to address the
Board regarding the wolf Portion of the itern. (Handout)

Tim Andryk, Legai Services Burean Ditector briefly told the Board about the court decision and
how it affects this scope statemnent. On August 31, Judge Peter Anderson, Dane County Circuit
Court, enjoined the use of dogs for hunting wolves and for training dogs to hunt wolves. He
basically said the department did not adequately consider the concerns regarding dog use and the
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concerns raised by the plaintiffs in the lawsuit which are in the affidavit, The Judge said that the
deparlment needed to go back to the Board to adequately consider that the issues regarding the use
of dogs and perhaps impose additional restrictions in the emergency rule. The Judge stated the
department did have the authority to include in the emergency rule restrictions on dog training and
basically strongly suggested the department do so. He said that even if the Board decides to not
make any additional changes or impose any additional restrictions this year to the emergency rule,
we would be entitled to due doference in the court if the department and Board considers the
concerns of the plaintiffs and address them either through response from department staff and
through testhnony, we would be entitled to due deference. The Judge said that it was the
departiment and the Board’s decision to make whether additional restrictions on the use of dogs
were necessary for this year. The department needs to get a record o the judge to show that there
was this discussion and it was a discussion on addressing concerns of the plaintiffs, In that regard,
the department also has a couple of wardens here who have spent their lives hunting with hounds
and have worked closely with the honnd hunling community of northern Wisconsin, They are
here to answer questions also and to give a background on how people would use hounds to huat
wolves and the risks involved, if the Board is interested in hearing that.

Chair Clausen stated to Attorney Andryk that a cotrespondence memorandum was handed out
Inst night (Tuesday, September 23, 2012). He asked whether that was meant to be a basis for
discussion during the presentation or whether that was to be part of the Board discussion aficr we

hear public testimony.

Attorney Andryk responded either way. It was meant to provide additional background on this
scope statement and also add to the record going back to the Judge fo say this is our record that the
Board considered this and whether to impose additional restrictions or not to impose additional
restrictions. This is the information they had before them. This is what the Board considered.

Mr, Brnins MOVED to remove the emergency dog training rules from Board Order WM-
01-13 under Act 169, seconded by My, Hilgenberg.

Public Appearances:
1. Rob Bolimann, Racing, representing WI Conservation Congress as Chair. He stated that he

has a 7 year old Labrador retriever (Gander) who is not only his number one hunting buddy,
but ke is a member of their family. He has spent hundreds and hundreds of hours with him
while hunting in the field. Since he brought him home when he was just seven weeks old, he
has literally spent thousands and thousands of dollars on him in food, vet bills and training,
He received his junior hunt title when hie just eight months old, his senior hunt title when he
was a year and a half old, and his master hunt title when he was two and a half years old. He
is what hunters call a “college graduate,” He comes to work with him from time to time, and
he has been to his children’s schools for show and tell, He comes along with them on ail of
their family trips that they take. When they come home from work or school, he greels them
at the door with a kiss. When they are at home sick, he Iays at their feet until they are better,
More importantly, when he sees him catry his gun case up firom the basement, he knows it is
time for him to go to work. After all, it is what he was trained to do.

Now, he does know that he is not a hound, and he would not use him for hunting bear or
wolves. But, he is just like any other hunter who appreciates hunting over a great dog. You
see, it is not about the harvest of an animal or a bird; it is all about the dog performing the
way he or she was trained to perform. Whether it is tracking and treeing a beat, flushing a
grouse or pheasant, or refrieving a goose or duck frony frigid waters, it is about the experience
of hunting with a great dog. When they leave home with their dogs for a day’s hunt, they
understand there is always a risk involved. The vast majority of hunters who use dogs are
ethical and would not put their dogs in harm’s way intentionally. They understand that there is
always the possibility that something may happen to their dogs, and when it does, they take
full measure to ensure that their dogs are taken care of, When their dogs are accidently hit by
pellets while upland game hunting, they take him to the vet to get the pellets removed. When
they step on a piece of glass in the parking lot they get them stitches in their paw. When they
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get tangled in barb wire fence and rip their chest open, they take them to the vet for freatment.
Or, when their dog breaks through the ice while refeieving a duck and struggles to get back on
the ice, they go get them before they are drawn under the surface. He can speak on every one
of these incidents from experience, because every one of them had happened to his dog,
Gander. But the risk does not stop him from hunting with his dog. That is what they do when
they hunt with dogs; it is what their dogs are trained to do, what they love to do.

He was here today because of concern regaiding the hunting of wolves with dogs from
soine non-hunting groups. The department has warked tirelessly with huniing groups in
establishing this season. The legislation that was passed this past spring which established a
wolf season was not developed while sitting on a barstool. It was developed with the
countless hours of discussion with many hunting groups throughout the state. They are not
barbaric in any means; they are hunters who have a passion for the experience of hunting with
a great hunting deg.  The Congtess is an advisory body to the Natural Resources Board. As
Chair of the Congress, he wrged the Board fo support the approval of the scope statement for a
pesmanent rule at the Spring Hearings. He also urged the Board to not proceed with any
restrictions on the use of dogs in the emergency rule at this time,

No Board discussion followed.

2. Al Lobner, Milladore, representing W1 Bearhunters Association. He stated that in the past
they have heard testimony from woll experts on what will happen when dogs track and trail
wolves and what will franspire during the chaze. Having worked with, and after following
hounds for over 40 years, many times in the last 10 years having alse {railed wolves, he has not
encountered wolves stopping to fight with a pack of dogs. Although there is documentation on :
wolves depredating on dogs it is while they are at a bear iree, in someone’s vard, or while out :
rabbit or bird hunting. We need to ask curselves “Why does this happen”, From his perspective ;
and experience it is because the wolf views that dog as food. AH of the dogs that ars
depredated on while bear hunting are usually barking while trailing or treeing a bear, This
barking hound is easy for a wolf and her pups to find, Quite honestly they are ambushed and
eaten for food because their natural food supply, deer, and whatever, may be limited and they
cannot supply their pups with enough tc eat at that time. Remember, these wolf pups during
bear training scason are just starting to travel with the pack and as all young do, can consume
enorimous anounts of food. They also are not efficient hunters; therefore, they rely on the pack
to help supply them with food. Simply put, hounds standing at a tree, treeing on a bear ate
certainly an easy caich for any female wolf and her pups. Also bear in mind that dogs trailing
game move imuch slower than deer that are {rying to escape their predators, Hounds trailing
game also are not neatdy as aware, as deer that are continually being preyed upon by wolves,
Once we get into the fall these wolf pups become better hunters and can confribute to their own
well being by catching rabbits, coon, beaver and smaller species of game that they can handle
by themselves. They also are faster, stronger and have a much better ability to hunt on their
own ot with the pack for that matter. Much like our hound pups they are becoming more
efficient and can fend for themselves, for the most part, thereby taking pressure off of their
parents to supply them with foed.

As it gets later into fall and winter these wolf pups will begin to go off on their own for
short periods of time. Many times while coyote hunting, dogs will run upon a lone wolf track.
The wolf is a larger animal than a coyote therefore it will give off more scent, and because of
this increased scent, hounds wiil many times begin to tvail the wolf, It is my observation that
wolves will ran like other game, coyoles, fox, deer and bear, citcling and using the wind, as
well as variations in tetrain and habitat, to evade the hounds. We know that hounds pursning
game will travel at about 7 miles per hour or less on the average. Wolves can easily sustain a
gait of 20 MPH and above for long periods of time, making it highly unlikely for a wolf to be
threatened by a pack of hounds. From what 1 have seen and experienced these wolves run and
possess the same habite as a coyote and by using the same tactics that coyote hunters use,
hunters will be able to harvest wolves with no adverse effects to their dogs.

Chair Clausen asked My, Lobner to wrap up his testimony.
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In his experiences, he has never séen a wolf turn to fight with a dog while it is being chased.
He has seen and heard of plenty of dogs being ambushed while trailing or treeing other game,
However, these wolves that depredate on dogs are simply hungry and trying to survive. Thank
you. (Handout)

Mr. Kazmierski stated that one of the claims that the plaintiffs made in the lawsuit
was that the Humane Societies would incur the cost and expense of taking care of
these dogs that are beat up by the wolves. In your experience of a hound hunter, and
he knows that hounds get hurt, would you guys dump a dog off at 2 Humane Society?

My, Lobner stated he did not know anyone that hacl ever done that. Quite frankly,
that is news to hini,

Dy, Thomas stated she assumed Mr. Lobnet’s dogs were collar ed in sonie way. She
asked what kind of collars his dogs specnﬂcally wear,

Mpr. Lobuer stated that along with the main collar, he also runs telemetry collars and GPS
collars at the same time.

Dr. Thomas asked whether he is runining a GPS coliar and also a shock collar on them,
Mr. Y.obner corrected, telemetry. :
Dr. Thomas asked whether you typically use shock collars Iike bird hunters do.
My, Lobner stated that he does sometmxes with his younger dogs but generally the i
older ones, no.

Chair Clausen stated that he will hold speakers to the thres minute limit and would appreciate
that speakers do not make him tell them to quit.

2. Barbara Thomas, Menomonie, representing the Sierra Club. She thanked the Board

for their thoughtful discussion last evening on the sand mining issue. That is huge to ‘
thera in their town, The Sierra Club is committed to maintaining the world's remaining native ‘
ecosystems -- marine, aquatic and texrestrial. This is a moral and ethical obligation that all
people share, as all living organisms and their natwal ecosystems possess intrinsie, spiritual, and :

“ethical values that cannot be measured it human economic or utilitarian tetms. To that end, the
John Muir Chapter, Sierra Club has serious concerns regarding the use of dogs in tracking and
trailing wolves, which may pose threats to humman health and safety, as well as threats to pets,
livestack, and wildlife.

The Sterra Club believes lethal management and contro! of wildlife should be targeted
toward individual problem animals and that such methods should discourage and prevent
conflict between lnunans and wildlife, The Sierra Club opposes harvesting techniques that fail
to minimize suffering and harassment. Dogs may be indiseriminate in pursuit and attack as to
age and number of species, posing unnecessary risk to the young of the year and non-target
species, including game animals which are not legal to hunt with dogs. It is impossible to
prevent wolf/dog conflict, while dogs aro unrestrained and often miles away from handlers.
Recent research from the University of Montana Wolf Project indicates that wolves make the
defense of young a top priority and will fight to the death in defense of their young. The John -
Muir Chapter belicves it is inappropriate to risk disruption of breeding and depredation of wolf
pups by hunting dogs.

In terms of economic scope, the John Muir Chapter foels that depredation payments for
hunting dogs which are voluntarily yun, off-Jeash, in known wolf habitat are inappropriate and

unsustainable, and they should thus be discontinued. Hunting dog depredations payments,
$44,000 last year alone, have comprised the highest category of depredations cost to the state
during wolf recovery, The Sierra Club believes acceptable management approaches include
regulated periodic Inmting when based on sufficient scientifically valid biological data. Since
dogs are allowed to hunt wolves in no other state, the John Muir Chapter has prave concerns
about any regulations which the NRB seeks to pass, implement and enforce under an
"Emergency Rules" measure. Since wolf hunting will ocour in the most remote places of the
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state, the John Muir Chapter has serious concerns about enforcement. With 40 current warden
vacancies, it is unclear whether present WDNR staff can effectively enforce regulations
during the upcoming wolf season.

The Sierra Club opposes the use of captive or injured wildiife for sport hunting and the
training of hunting dogs. They suspect that this could occur if Act 169 is allowed to proceed in
its current form, and this creates grave concerns. They urge the Board to do everything in their
power fo avoid allowing the use of dogs in wolf hunting this scason uniless and until the serious
concerns detailed above, including breeding season interference, potential woli’dog conflict, and
difficuliy with enacting and enforcing effective emergency rules in a very limited timespan, are
adequately researched and addressed. (Handout)

Mr. Kazmicrski asked Barbara Thoinas to explain the human health risks with this.

Ms, Thomas stated the danger to fhe hunters themsclves who could be harmed in an attack. As
a retived aurse, she can tel} you they want nio animal attacks on people.

M, Kazmicrski stated he did not know of any cases of a human being aitacked by a wolf and if
there is he wonld Iike to know that.

Ms. Themas stated she would follow-up with the Board.

Scott Mevyer, Gleason, representing United Sportsmen of W1. He called to say he was at the

wrong Ramada and will arvive late, Me asked that the Board hear hi¢ testimony when he arrives,

ES g =

ey

4, Amy Visper, Minong, representing seif. She called to say she was with Scott Meyer and would
arrive late. She asked that the Board hear her testimony when she arrives.

Chalr Clausen approved the request of Scott Meyer and Amy Visger. He asked Ms, Ericksen-Pilch
to the podiun,

5. Marie Ericlsen-Pilch, Phillips, repsesenting self. She and her husband reside in Price County
and they have been co-coordinators and trackers on a volunteer basis for WI DNR since 1999,
They co-coordinate region 5 in Price County and swirounding areas, She works in the woods
alone from April through October and has a pretty good knowledge of the back roads. She
owns a small farm and has a nunber of animals. She lives in wolf conntry, She is here foday fo
talk about the {raining and hunting with wolves with dog. She strongly opposes it. Number one
is the cruelty issue to dogs. As it is now, hunters are allowed to train and hunt bear, bobeat,
cougar, raccoons, with dogs, When dogs are trained, they chase the animal, During training,
the owner can come in and call the dogs off and the dogs are stopped. Wolves do not climb
trees and wolves are not coyotes. Coyotes ave a separate animal. The wolf pack structure is
how it lives. Without the pack, wolves do not live. For a short period of tims, they are
dispersed. They usually will not survive without the pack structure, The cruelty issue is where
it would allow actual canine-dog cruelty by fighting. It will ecenr, Alone track is not always a
lone track. Wolves put out direct distribution which means one track on the land may be one
plus animal. It could be two nnimals, It could be three animals. It is hard fo determine that
until you follow that trail sonetimes for quite a while, one is not certain until you follow for a
while. That is an efficiency that they do. In regatds to wolves, the cruslty issue in her opinion

and an opinion writien, is the stress factors on the pack. The timefiame for this hunt is October
through February, with dogs starting at November. That would cause a problem on the pack
structure by allowing stress to interfere with breeding as it is just hunting without dogs, because
wolves breed fiom January until about the end of February and beginning of March, Wisconsin
will have hunting on the landscape as it is which might Interfore. An alpha taken from one pack
does not just go to another pack and pick up another alpha. It is a system that has fine-tuned the
wolfto survive. We (lunters) are going to be in the process of disrupting that. With dogs
added, it is going to cause more disruption and more siress on the pack which we do not know
right now.

Chair Clausen asked Ms. Ericksen-Pilch to wrap it up,
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The hunting and training timeframe wounld be right in the middle of the deer season which many
people (deer hunters) would disagree.

6. Gregg Brzezinski, Allenton, representing self. He requested the Board forward the wolf
hunting rules as writien by the legisiature with no additional amendinents. There has been a lot
of comments from so called wolf experts about the consequences of trailing wolves with
hounds. Although these people may be experts on wolf biology and habits, they do not scem to
have the experience in the reaf world of trailing hounds. We have certainly heard all the horror
stories of animals being killed and eaten by wolves but this usually happens when people are
unaware of wolves in the immediate avea, In the real world of hound Imnting, hunters will
search out game that will be easier to track and trail normally in smaller sections of land. There i
will be hunters in direct contact with the hounds to help with getting the ttack jumped. There
also will be other hunfers in areas of known escape routes. This also helps to keep the dogs
within close proximity of the hunters (o minimize uvnnecessary and unwanted situations for the
hounds. Another tactic used by hound hunters is to determine the number of animals in given
areas and after that determination is made to choose the area that has the least amount of risk
and the best chance for success. Having hunted with hounds for years and knowing how long it
takes to train 2 hound to perform to a high level of efficiency he really cannot understand why ;
anyone would put their dog in harm’s way, It simply takes too much time to get a hound trained !
to take that risk. These assumptions made by the wolf experts are just that. They are

" assumptions of well-meaning but unknowing people. There have been situations in the past
where hounds were killed by wolves but these situations happen when hunters are unaware that
wolves are in the immediate area, When hound hunters are aware of the number of wolves in an
area they can eliminate the unnecessary risks.

Ms. Wiley asked Mr, Brzezinski how you would shoot a wolf if your hounds are pursuing it. It
is not like a pointing dog where they are going to stop.

Mr, Brzezinski stated no, they do not hold it. They get ahead of'it. They can bay them like a
bear. They can walk then.. You can get ahead of them and shoot it just like a bear.

Ms, Wiley asked whether you are using bear hunting techniques.

My, Brzezinski responded it would be similar. Every wolf run is different as is every bear run.
Sometimes you have to call the situation as it presents itself. Some bears tree and some bears do
not. They shoot bears on the ground too,

Myr. Hilgenberg asked Mr. Brzezinski how long he has been hunting with hounds?
Mr. Brzezinski stated about 20 years.

Dr. Thomas stated she has a dog and hunts bird and has never done this, You can help her
understand how there will not be necessarily dog and wolf negative interactions at the end of the
hunt by telling me the scenario. How will the hunt end? What happens at the end? Her dog
will point a bird, She will either flush it or the bird will flush. Sometimes the dog catches the
bird. What is likely to happen at the end of the wolf hunt?

Myr. Brzezinsli stated that ideally they will bring the wolf up to some of the hunters ahead of
the pack of dogs and shoot the wolf ahead of the dogs or like a bear, they would bay it and slow
it down enough that you could get there and shoot it.

Dr. 'Thomas questioned whether there would be a potential for like — standards of drivers?

M. Brzezinski stated to some extent, yes,

Dr. Clausen stated to Attorney Andryk that this sounds to him like group hunting. He asked
whether Act 169 authorized group hunting for wolves,

Attorney Andryk stated it was silent on group hunting.

Dr. Clansen stated then that it did not authorize group hunting,

Aitorney Andryk stated that group hunting is defined by someone being able to shoot a wolf if
someone else has a tag, It did not allow for that. There would be under Act 169 no violation if
someons is being assisted by someone with hounds to hunt wolves as long as the person who
has the license with tag shoots the wolf.
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Dr. Clausen asked whether the other people are authorized to carry weapons.

Attorncy Andrvk stated they can carry weapons for other purposes but not for the purpose of
shooting a wolf.

Dy, Clausen confirmed that basically, the only person that is supposed to be shooting that wolf
is the person that has the tag,

Attorney Andryk responded absolutely,

Dy, Clausen stated that under that scenario, that sownds like it will be tough to make sure the
guy with the tag is in the right spot from his expetience.
Attorney Andryk stated they have two wardens here that can address that.

7. Rad Watkins, Hazelhurst, representing Timber Wolf Alliance. He was not in attendance.
8. Larry Muwrphy, Butternut, representing self. He was not in attendance.

9. Jane Belsloy, Necedaly, representing self. She was in attendance but did not testify. (Handout)

10. LarryMurphy Butternut-reprosentingself duplication
11. Mike Belsky, Necedah, representing National Wolfwatcher Coalition. He stated he was at the

meeiing with his wife Jayne, They are fifetime Wisconsin residenis and volunieer wolf irackers
singce 1998 and are both lifelong hunters, Regarding 3 Cl they are against the approval of this
seope statement to enact emergency training regulations and permanent rules for training and
using wolf hunting hounds. The Act 169 emergency rule continues to rush headlong into
temporary wolf hound hunting/training rules and then wanting to make them permanent. This
shows a total disregard for the fael that this will produce deadly and dive consequences for
these hounds,  1f you allow wol{ hanting hounds to go unleashed and set the training period to
coincide with bear hound training, you ate about to put into motion an unenforceable, socially
unaccepiable and dangerous scenario.

He asked the Board to sit down with a hunting regulation pamphlet and take 3 loug look
at the number of hounds already pursuing a myriad of wild animals in our woods within the
same timeframe. You will find it to be almost impossible to enforce any regulations intended to
ensure the safety of the wolf hunting/training hounds other than on a leash.

Presently there are 40 DNR warden vacancies in the state and no money to cover
overtime, Last year during deer season there were many days when the only people out there
were hunters because the wardens were out of funds, This leaves an overbyrdened wildlife
law enforcement contingent {o fry fo enforce complicated laws, With all the overlapping hound
seasons, how will they be able to ¢learly define who is chasing what? Wolf hunting hounds are
to be exempt from depredation payment. When the inevitable happens and a hound is killed by
wolves the question will be, were they wolf training, bear training, or just hounding coyotes,
raccoon, bobeat or fox? The payment for hound depredation must cease. The program is fall
of holes and is unsustainable by selling the lives of owr wolves to pay for it. Maybe it is time to
require bear, bobcat and coyote hounds to also be leashed to avold cruel death and suifering.
You allow hunting hounds compensation for death by wolf but do not allow compensation for
a pet or even a child caught in a trap which you allowed to be placed on the landscape.

Compensatory equality for all citizens and their animals certainly is not represented by
this DNR. It has been made perfectly clear iu the past few months that you do have the
authority to hold off on hunting with hounds until a full review of all aspects for both fraining
and hunting can be studied in-depth, While you are directed to exercise suthority and
responsibility in accordance with governing state laws remember those laws also fnclude W1
Anti Cruelty Law 951.01 and it defines Cruel as “causing unnecessary and excessive pain or
suffering or unjustifiable injury or death”. It is an undeniable fact that wolf luinting hounds
witl be exposed to that very scenario unless critical protections are put in place, It is your
responsibilify to see that happens. They would like to see riles become illegal,,, (Handout)

My, Kazntiersld asked whether Mr. Belsky is suggesting that all dog hunting should be
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eliminated,

Mr. Belsky stated no sir. .

My, Kazmierski siated you kind of mentioned that,

Mr. Belsky stated that the DNR Board review hound hunting practices in the state to make
sure that it does not impact the anti-cruelty laws and that it can be done in a safe manner and a
quick kill as possible on the prey.

Myr, Kazmievski asked that if he was grouse hunting and his dog gets attacked by a wolf,
would that be the same kind of cruelty.

M. Belsky stated that would be up (o the Board to review.,

Mr., Kazmierski then questioned Mr. Belsky whether he was familiar with those guard dogs
that wete being recommended for protecting livestock and whether those dogs were typically

leashed.

Mr. Belsky stated no.

Mr. Kazmierski asked how then do they actually guard the flock.

Mr. Belsky stated they have a territory that they stay in.

My, Kazmierski stated that in essence, we ave presetting up confrontation by the use of those
dogs. That is what they are designed to do.

Mr, Belsky stated they are protecting a tervitory. He believes that the wolves will not come
into that territory. They are urinating, marking, and defending their flock which holds the
wolves off.,

Myr. ICazmierski stated that they are unleashed and Jeft out there 24/7.

Mr. Belsky stated correct but they are not running at large.

Dr. Clansen asked that My, Belsky to state exactly what things you said were necessary.
Please end at the end of that.
Mr. Belsky listed the rules they would like to see become illegal, as follows:
A. Training wolf hunting hounds with the use of any live captive wildlife (in roll cages or
otherwise).
B. The practice of wounding a wolf and allowing the hounds to bite, harass and torment that

wolf,

C. The use of hounds as decoys or bait animals to draw wolves.

D. Train or hunt wolves uuless the hounds ave on leash.

E. The DNR must require that hound huntexs FIRST obtain a Dog Training Permit which
(1.) confirms and complies with appropriate breed restrictions (scent hounds only), (2.)
demonstrates compliance with training programs for dogs AND handlers in pursuit of
wolves on leash to ensure no direct contact with a wolf and (3) would rule out the use of

disposable shelter dogs.

12, Kendal Durham, Neillsville, representing self. He stated that he has owned, raised, and bred
trailing hounds for over 30 years so he believes he is qualified as close as experts can be on
this. He lives in Clark County and has been on many accidental runs, which he will call them.
No problems. The wolves run. It has only been a single wolf. He applied for a wolf license
hoping he could run his dogs to harvest a wolf. He did not receive one, He does not see any
reason fo reinvent the wheel to rush through a rule which in his opinion does not qualify as an
emergency. There is 1o need for further restrictions. The so called expert testimony given in
the past is not based on actual hunting experience but emotions and what if scenarios. Real life
hunting experiences have known that every time that dog leaves your hand, you take the
chance of not getting that dog back. They could get hit by a car, caught on a fence. You never
know what is going to happen. He does not care what you are running if it is your beagle,
your bird dog, You take that chance with your dog leaving your hand. Nobody who hunts
with trailing hounds would intentionally find a [arge pack of wolves and put their dogs ont it.
They are going to try to single out that single individual animal to run. He does not need to be
training dogs in the summer months on wolves. It is common sense. Why would you do it?
They are running bear int the summer which is their main species, To run wolves, they like
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snow on the ground so you can find the individual track. With no snow in the summer time,
how would you know what you are puiting on? It is just common sense. Why would you put
your dog at risk for no reason? This Beard needs to take into consideration that sometimes
hunters do not need a bunch of rules to have comon sense.

Ms. Wiley asked Mz, Durham when he would recommend training dogs for wolf hunting.
What season?

My, Durham stated personally for his own self] his training would take place during the
seasoi.

Ms, Wiley questioned what if the Board is required by statute to have a training program,
when do you think the best titne would be fo do it.

My, Durham stated probably with what the rules are placing now, he guessed, July — Angusi,
something like that.

Mir, Cole asked Mr. Durham to put a price on his dogs,
Mr. Durhian stated it varies. A good seasoned, experienced hound about $10,000 to $15,000. :
You have generation chances fo breed. Maybe a lesser dog $500, you know, it is the market of

supply and demand and the abilily of your dog. i

M Kazmierski stated that the Board has had expert witnesses testify that are experts on

wolves. He s considering you guys the experis on dogs. He asked for a brief background on
how much time is spent training dogs, hunting with dogg, and for how leng?

My, Purham stated that it is basically a year-round activity. Probably 200 days a year. He
takes the dogs coon hunting at night after work, the bear training season July and August, It is

every Friday, Saturday, Sunday. If you do not put time into these dogs, they will not develop

into a quality dog. You cannot take a bird dog out two times a year to point bird, You have to
put timé in, lots of time. It is more than a hobby, it is your life.

Ms. Wiley added that it is a passion.
Mr. Durham stated yes,

My, Kazmierski asked Mr. Durham that if he had a dog injured, whether he would take it to
the Pane County Humane Society for treatnent.

My, Durhiam stated no, He has a local vet that sees all his dogs.  State law says they have to
have rabies shots. All the shots oceur, up to date. All through a licensed vet. Most of the
hound guys you talk to, their dogs are treated better than their kids. That is what a lot of
people say.

My, Kazmierski stated they are your kids. He then asked Mr, Durham to explain to the

Board the whole scenario that happens when a dog gets on a wolf and wlhat ocours and when
the opportunity is to harvest the wolf, They had one person clarify but it should be reiterated,
M, Durham stated how it all basically breaks down, your dog is pursuing this wolf. The wolf
is runniig hot. The dogs are ruaning béhind it. Withi the telemetry equipment and the heating
of your dogs, let us say they ave going north, They get to the north road or trail or whatever.
You get heading them dogs about % mile, 400 yards, 500 yards, whatevet you can. Your
person is going to shoot the wolf, Position yourself so the dogs are coming towards you. If
they are coming your way, it is time to load your gun. As that wolf comes through you get a
clean shot at it. Ifnot, the race continues on. 1t is a game of cat and mouse is what they are
going through. .
Myr. Kazmjerski asked whether these wolves are running hell bent for election or how do they
move through.

Mr, Durham stated that the runs he has had, the wolves have been two — three minutes ahead
of the dogs, up to one mile ahead of the dogs, You do not know, Every animal runs different
but he will say they run. They have never stopped to tum, bloodshed. One incident he had last
winter running coyotes, He thought they were running coyote. They were running wolf, He
got in the woods. That wolf was walking in front of his dogs. They respected the animal,
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They were back about 10 yards, just baying it, walking behind it. That wolf just walked and

. did what he wanted. Those dogs just followed that animal and barked at it. He got on the track
and got the dogs in between them but the wolf is not scared of people. Tt comes right by you.
You just cut your dogs off and catch them.
Myr. Knzmierski asked since he had some encounters with dogs on wolves, whether he ever
felt at risk.
Mr. Durham stated no and the reason he said that is like he said before, 1t is a chance you
take. I he is going to limit his hunting to hunt in an area as a space where there is wolves, he
would like someone to show him in the state of Wisconsin where he can do that sport and not
encounter wolves. :

Dr. Thomas stated that when she hunts her bird dog and the bird flushes and she misses it
which is a lot of the time, to get her dog back she either whistles or command over. Ifhe does
not pay attention to her then she zaps him with the shock collar so he does not use up all his
energy chasing a bird or heading towards a road. When you get to the end game when you
want to corral your dogs, how do you control the dogs? How do you get them to come back to
you?

Mir, Durham stated for one, if youn are going to shoot at the wolf and you miss it, the game
goes on, Itis a matter of where that wolf crosses the road, crosses the trail, you cut that dog off
and you catch him.. You might have to run them down and tackle them becanse a good dog
does not quit until the end, He is tired when the game is over.

13. Patricia Randolpl, Madison, representing self. She was not in attendance.
Chair Clausen asked Scott Meyer to the podium.

3. Scott Meyer, Gleason, representing United Sportsmen of Wisconsin, He stated he has owned
and trained and bred hounds from 1979 to 2009, In that 30 year time frame he does not recall
any former DNR employse ever stepping forward and claiming to be an expert on tracking and
trailing hounds as was claimed in the last heating, not even having owned one, This is a new
experience for him, He is an avid hunter and has been fortunate to be able to experience
everything Wisconsin has to offer from predator hunting with dogs to duck hunting to deer
hunting, trapping, and fishing. In that almost 40 years of hunting experience, he has spent a lot
oftite trying to figure out animal behavior in a hunting situation as most bunters to including
several of you Board members, Saying that he still has not been able to point blank been able
to predict if an individual bear, bobeat, raccoon, fox, or wolf will attack, fight, or injure your
dog as some here will try to claim it will happen. It is a ridiculous claim which no one can
make and still have credibility. Those are wild animals which are not predictable. Asa dog
owner with hunting dogs they make every effort to protect flieir dogs including non-hunting
dogs which several of them own,

There is always a risk of using dogs when you are hunting but that is what they are bred
for and trained for. The dogs live to hunt. As a dog owner it is his responsibility to care for
that animal. They all have veterinaty care whenever they are injured, hurt, and preemptive
care such as shots, While there is a claim that these dogs would be taken to an animal shelier if
attacked and injured by a wolf he did not know of any hunter, and he has hunted with several
hundred dogs, that has ever taken their dog to an animal shelter versus a veterinary clinic. 1tis
a very far-fetched claim. Tracking and trailing hounds have been used for centuries and is not
anew thing. People who own hounds have an extreme amount of knowledge of their sport and
have practical common sense which far outweighs any rule which you would implement.
There needs to be no further restiictions since 1 do not believe there has been one case of a dog
being killed or injured this year training on wolves because common sense as alluded {o before
tells these guys not to put down on a frack until there is snow on a ground fo tell you ifitis a
single wolf rather than a pack. As an owner of trailing hounds, this Board needs to understand
that thousands of hours go into the training of these breeds, It is a lifestyle, not a hobby, The
rule before you today Le believes violates Act 21 and he does not believe this Board has the
authority to act on this rule, The legislature was clear on what emergency rule promulgation
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was to be allowed by the depariment. He forther believes it violates their right to hunt fish and
trap constitutional amendment as well and asked this Board not to act on this rule.

Ms. Wiley asked Mr, Meyer whether he said something about training his dogs 1o track
wolves. She asked whether he has done that now or did she misunderstand him.

Mr. Meyer stated that training has been around for about eight months now.

Ms. Wiley stated she could not locate this in Act 169.

Attorney Andryk stated that when wolves were on the federal Endangered Species List, it was
prohibited to take them. The definition of take included harass, disterb, You could not
lawfully train dogs on hunting wolves while federally listed. There was no state law that
prohibited it. When wolves were delisted on January 27, 2012, you could lawfully train dogs :
on wolves starting January 27, 2012, He did not know how many people knew that and took
advantage of that but fegally there is no prohibition on training dogs on wolves since January ?
27, 2012,

s, Wiley questioned wheihet the Board was fold this at that time.

Dr. Clausen stated the Board was told they could not deal with that at the May 2012 meeting.

=

14, Rodney Helgeson, Warren, representing self. He stated he supports the ability to
hunt wolves with hounds, He is a member of the Bear Hunters Association. In the winter he
hunts farm country next to Fort McCoy and the state forests in Jackson County. They have
some really big pines that ihey casi (heir dogs into for coyolss. Probably the thivd time they do
that and they wind up on a wolf. They will iry to <atch them as quickly as they cas. They
have never had dogs injured or not cvent really close. They are usually out quite ahsad of
them. Probably run in the last five years to six years, run into about five wolves by accident,
They catch the dogs as quick as they can catch them. He has been hunting coyotes for 20 years.
He has been with the WI Bear Hanters Association for 30 years and on the Board of Directors
for six years. He has been hunting with hounds for around 30 years, They are his buddies. He
would not put them in any harm. He would like the ability to be able to hunt wolves with

hounds,

15. Patiicia McConnell, Black Earth, representing UW-Madison Department of
Zoology as Certified Applied Animal Behaviorist and Adjunct Professor, She stated she
absolutely understands the hunters when they say that they love their dogs. She gets it. She
has working dogs. She has had livestock puard dogs. She has had many, many dogs that have
accomplished a difficult task with her. If you have not done it, it is amazing, It is a magical
connection that yon can have with an animal. She gets it. She also gets the excitement of the
chase. She is not a gun hunter but she has been on safarls in Afvica. When over the radio
someone says there is a lion pride trying to take over a kill fiom a bunch of cheetahs, you crank
the wheel on the land rover and your heart is pounding, I{ is so exciting. 1 get the enmtotions
and 1 get the excitenient but emotion and arousal are not good ways to make cavefuily thought
out decisions. That is why every sport has governing boards that act to protect the members of
that sport or any individuals involved n it. Tn this case, all the individuals of Wisconsin are in
a way, involved in this sport. Every one of us, because of the laws of the land owns an equal
share of every wolf, every coyote, every porcupine, and everything there may bs, it is all ours.
it is a unique patt of our country. If is very, very special. That is why you of the Board, have
got to stand-up to what is a very small group. It is a very small subset of the hunting
population who want to be able to run their dogs on wolves.

Their argument to you today and in times past, that wolves do not kill dogs. Except
before wolves were delisted and wrangling for the wolf hunt to occur, they argued that one of
the reasons we need to control the wolf population is because wolves kill dogs and they do.
We know that. It is indisputable. Italso is indisputable, and I think most members of the state
of Wisconsin did not know this, that bear hunting dogs are often badly injured by bears.
Somebody said they love their dogs more than they Tove their kids, That iz a concern because
she would niot send her children to go engage with a bear, She drank the Kool-Aid. Sheused
to think that bears always climbed trees but they do not. Hundreds of them end up in that
place. She just interviewed a veterinary from the north who said without question over one
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hundred dogs a year go to a particular vet clinic te be stitched up after being injured by a bear,
There are a lot of issues here. This is a Pandora’s Box. There is a morass of conflicting and
confusing information. Somebody needs to be outside the bubble of emotion and arousal and
make some well-considered decisions, (Handout)

My, Kazmierski asked Ms, McConnell if she belicves, as an animal behaviorist, whether a
prey animal, in this instance the wolf that is being hunted, is going to act differently then he
acts when he is hunting like in the case of wolves attacking bear dogs,

Ms. McConnell stated she thought it was Scott Meyer (hat said that wild animals are
unpredictable. Nobody can say exactly what any individual wolfis going to do. What she
suggests is probably clear is that somo wolves, as some have, in some context will turn and
engage with dogs. Some dogs will attempt to engage with wolves. Go onto
www.youtube.com and watch dogs ripping soyotes into shreds, Some wolves have been
koown to attack dogs. Some dogs have been known to attack wolves. Some dogs are going to
run away. The idea, the concept that there is always going to be this carefully structured,
managed hunt in which dogs with GPS collars are running after one single wolf and one single
wolf only, if you know it is only one single wolf because we only see the tracks of one single
wolf so there could not be any other wolf anywhere around. They are going to follow that and
then the seas will part and the wolf will stop and the dogs will stop and then the hunter can get
there and shoot the wolf. That might happen on occasion. But it is not going to happen all the
time. There are going to be violations. There already are violations of the animal, There is a
ctuelty act in the state of WL There ate Jaws against unnecessary pain and suffering, They are
not frankly being followed now. This will make it wotse,

M. Bruins stated fo Ms. McConnell that based on your testimony you are opposed to

using dogs for hunting wolves,

Ms. McConnell stated yes she is.

Mr. Bruins stated that pretty much this is based on your concem of the dogs getting injured or
at worse getting killed, He questioned whether it would Tollow then that you would oppose to
hunting bear with dogs?

Ms, McConnell stated in a perfect world, if people could hunt,,,

M, Bruins stated no, not the perfect worki stuff, There is not such a thing,

Ms. MeConnell stated as so noted and to be, remember, we are talking about the perfect world
in using dogs to hunt wolves. She would not have known how to answer that question until
lately. Becanse of this issue, she learned so much. Frankly, she is almost sorry she learned it,
She did not know you could put a coyete or a bear cub in a roll cage and let animals attack it.
That is legal. She just learned that through this process. Every single person she talked to...
M, Bruins stopped her and went back to his question as to whether she would be opposed to
hunting bear with dogs.

Ms. MeConnell stated she is now based on what she learned so maybe one of the good things
that could happen is that light is going to shine on some of the things going on, She did not
know. Now she does.

Mr. Hilgenberg asked Ms. McConnell whether she is opposed to hunting.

Ms, McConnell stated absolutely not. She is a biologist. She is a zoologist. She is not in any
way opposed to managing a stable population so it is sustainable. She has deer hunters on her
own property. She raises lambs. She is not an animal rights activist. She is concerned about
animal welfare and the wildlife of the state of Wisconsin,

My, Kazmierski questioned Ms, McConnell that as a biologist, whether she sees any upside to
using dogs to hunt particulatr wolves,

Ms. McConnell stated o, ‘The only exception she could imagine is for some reason — well
she could not imagine. Basically what seems to be reasonable, and this should coms from a
wolf biologist. It is just common sense to her, althongh common sense is not always very
common, It seems to be common sense that if there are pacticular packs that we know are
making serious depredations on a particular agricultural enterprise, she has ta be fair, she
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knows what it is like to defend your animals from wild predators. Ifthere is a particular pack
that people have tried and tried and tried somehow to eliminate and for some reason 1o one
knows how to frack animals anymore, for some reason no one can centrol the population, then
perhaps it conld be considered but that would be the only, only possible scenario and she could
not imagine that happening, )

Mr, Kazmierski stated that it could be used as a potential tool.

Ms. McConnell stated dogs were not tools. Screwdrivers are tools,

Chair Clansen asked Ay Visger fo the podiam,

4. Amy Visger, Minong, representing self. She stated she has owned and hunted with hounds for
16 ysars and has been listening to so called experts that were former DNR employees and is
offended by their comments. As a dog owner, she takes pride in raising and training her dogs.
To think that she will put her dogs out on wolves without regard to their safety is simply not
frue. The fact of the matiers is they will put thelr dogs down on a single track with snow
conditions to ensure that their dogs are safe from a pack situation. There has been a lot of ‘
misinformation on how tracking and {railing hounds are used. The name actually means just ;
that, they put a dog on a track and they trail it uniil the wolf is jumped. They then get ahead of i
the chase to intercept a wolf or bear or bobeat and harvest the animal. To those of them who are
the real experts on hunting with hounds this has become a subject, which is much to do about
nothing,

They know there is always a visk to their dogs the minute they unsnap their leash, no
different than a duck hunter knows there is a risk to the dog drowning or a bird hunters dog
gotting hit by a car. they minimize these risks by knowing and checking how many wolves are ;
in a section of land and putting out on a single track which is the same thing they do with other i
predators such as coyotes or bears, Hounds have been used for centuries to hunt predators and
have been bred to track and trail game. No further restrictions are necessary, They, as hound
hunters, know what they are doing and to have non-hunting forces trying to dictate how they
Inmnt is ridiculous at best. Therefore, she asked the Board to reject this rule,

Mr. Xazmierski asled Ms. Visger whether her dogs ever gol on a wolf (rack by aceident.

Ms. Visger stated diring bear season they had thelr dogs come out to a road. They always
check tracks to make sire they are running bear and they found wolf tracks.

Mr. Kazmierski asked whether she was personal at danger as has been asserted by the Jawsuit.

Ms, Visger stated no.

16. Ralph Fritsch, Townsend, WI Wildlife Federation {(WWF) Wildlife Committee Chair testified
in support of Board Order WM-01-13, a rule scoping statement which includes rules
establishing restrictions on training dogs on tracking and irailing wolves and also emergency
dog training rule under Act 169. The WWF includes 17 dog related organizations in the 184
hunting, fishing, trapping and forestry-related groups belonging to the Federation. The
Federation has many expetienced men and wormen who hunt with hounds. They fitmly believe
that training dogs to hunt wolves and the hunting of wolves can be accomplished in a humane
manner, Groups that disagree with that position have convinced a Circuit Court Judge that
such hunting and training requires the adoption of rules to govern such hunting and training,.
And that is why we are all here today on this Board Order.

Attached to his testimony is a letter from the WWF sent to Secretaty Stepp after the
recent court preliminary injunction in whicl they state ... the Federation is greatly concerned
about the affidavit testimony submitted by the plaintiffs in the recent litigation, It is their belief
that the affidavits present an inaccurate and unfounded presentation of the consequences of
hunting wolves with dogs in the state. WWE and he suspeet other hunting organizations are
willing to zssist the department in presenting a more accurate and balanced perspective on the
hunting of wolves with dogs. It appears Judge Anderson would weleome hearing the other
side of this issue. Please let WWT know if their help is welcome to advance the other side of
the story.” They continus to extend thek hand to the department and this Board to assist in
developing reasonuble regulations governing wolf hunting and training with dogs,
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Experienced houndsmen in the Federation like Dick Baudhuin and Corky Meyer are willing to
share their advice and counsel. They do not question the sincerity or demonize many who
oppose hunting wolves with dogs but do seriously question their experience and knowledge

of hunting predators with dogs. The Federation is very willing to assist in filling that
knowledge gap, (Handouf)

My, Cole asked Mr. Fritsch as to whether WWF surveyed the membership of the WWF.

Mr, Fritsch asked Mr, Cole to clarify as to what issue.

M. Cole stated on this particular issue.

My, Fritsch clarified, on support?

M. Cole stated yes.

My, Fritsch stated the support was brought up at their last annual mesting and they stand in
support of the proposed Act 169 and they did. It also was supported by the executive board of
the WWE.

Ms, Wiley asked Mr, Fritsch whether there was much discussion on hunting with dogs.

My Pritsch stated yes there was, 1t is a very controversial issue. There are pluses and
minuses yet we felt it was their position and they still support their original position fo support
the act as written, :

Chair Clausen asked whether Rad Watkins or Larry Murphy were in attendance. They were not so
he continued with Dick Thiel,

17, Dick Thiel, Tomah, representing seif. He stated that wolves are a wildlife resource and should
be treated with the same respect sportspersons apply to other game animals. Ile appeared
today once again to appeal to the Natural Resources Board to incorporate into this wolf hunt
some modicum of respect for this animal. Hound hunting is not cruciai to the goals of Act 169
to reduce the Wisconsin wolf population and provide recreational opportunities for hunters and
trappers. Use of hounds in hunting and training will result in bodily harm, pain and death to
wolves and privately owned hounds precisely because of the unpredictabilily of the situation.
He has reviewed all the DNR’s 192 death dog reports andl injured dog reports. His judgment of
those reports is as follows:

(A) It is inappropriate to allow training during the pup-rearing season (April through
September). Intrusions by hound packs will be challenged by resident wolves not because
they eat dogs because they are hungry but because they are tercitorial and ave protecting
their pups. This will likely iucrease injuries to wolves and dogs and may likely lower pup
survival rates, Adopting the 365-day coyote fraining period is far too excessive. Training
confined to a one week periad immediately following the Deer Gun Season would
eliminate these conflicts and would also minimize conflicts with trappers who will likely
begin their activities once pelts prime in December — January.

{B) Specifically to training. The mumnber of hounds used in training should be limited to 6.
Individual hounds should not be changed out as this gives unfair advantage to hounds and
exhausts wolves, Again, constituting unnecessary harassment of wolves.

(C) Training should be confined to daylight hours,

(D) Trainers may not use caged captive wolves, injured wolves for fraining hounds,

(E) Hound hunters training or hunting should be required to carry back-tag identification.
This is required for other types of dog training trials and for hunting deer.

{F) Hound hunters should be required to seceive certified training. This is not precedence
setting. The WI Trappers Association — in cooperation with the DNR — hofds mandatory
{rapper education classes for first-time trappers; it is presently sponsoring voluntary
courses for first-time wolf trappers. And throughout the 1980°s and 1990’s first-time wild
turkey hunters attended special training courses.

(G) Hounds must be confined to leads and/or leashes and controlled by hunters at alf times
while training or hunting wolves.

It has been demonstrated that the Natural Resources Board does indeed have the

authority to impose reasonable restrictions on fraining on hounds, which are necessary to
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prevent animal cruelty violations in contravention of the statute’s track and trail directive, the

Agency will be flying in the face of Dane County Cireuit Court Judge Anderson’s ruling,
Please recall, if you will, the following. Tt is something he takes very sericusly.

Wao strive to protect and enhance our natural resources;

To provide a healthy, sustainable environment and a full range of outdoor opportunities,

To ensure the right of all people to use and enjoy these resources in their work and leisure.

To work with people to understand sach other”s views and to carry out the public will.

And i this parinership consider the fulure and generations to fllow. Refleot on these words

Natural Resources Board Members. It is the Mission Statement of the WI Department of

Natoral Resources. (Handout)

My, Kazmierski asked Mr, Thiel as to whether he Lias ever been in a hound hunt such as bear.
Mr. Thiel stated no but hie has been around them.

My, Kazmierski clarified that he has never owned or trained them.

!"E!» Llllel bla&ﬂ(l yt}b

My, Kazmierski stated you were kind of the expert wituess for the plaintiff’s and he was
curious that in his affidavit to the court that says you returned to provide expert consultation
for plaintiff’s attorneys Habush and Habush during the promulgation of the rules back in July.
Were you on retainer at that time?

My, Thiel stated no, not then,

Mr. Kazmierski stated that in your sworn statement here it says that at that time you were,
My, Thiel stated that probably in July sometime when that first meeting happened, But that
was g meeting, Incidentally, he is not making any money on if,

Mr, Kazmierski stated you ssem {0 have a change of heart, Now you are willing to allow the
use of dogs for hunting wolves?

Mr, Thiel stated no but I know wheres you are going,

Myr. Xazmiersli stated he is just lstening to the testimony that you just presented and it paried
there from no dogs at all to hunt wolves.

Mr, Thiel stated that is correct and the reason why is that no one can «w7-- with the Natural
Resowrces Board so he is trying to provide some vesponsibility.

Dr, Thomas questioned Mr, Thic! as to where the Board is headed, she Is not sure herself.
Mz, Thiel stated that is good because everyone is confused. There is a statutory law and you
are here today he presuines to figure out hunting and trailing with hounds. lf you cannot
eliminate that, then he is offering these suggestions,

M, Kazmierski stated you also mentioned in your affidavit and it keeps popping up that there
is & human threat to allowing the use of dogs. Can you explain what the human threat is?

M. Thiel asked Mr. Kazinierski whether lie had ever seen 4 canine {ight.

My, Kazmierski stated no.

Mr. Thiel stated he knows wolves and he is not an expest or calls himself one, He does not
believe in the word expertise. He has spent 40 years of his life working with wolves in the
state of Wisconsin. He can tell you that when wolves fight, it is unbelievable. Tighting is
different than preying. There are two different things, The mechanism is different. As with
coyotes, the tools - the teeth are the same but the motivation is different. Fighting is something
that is absolutely unbelievable to witness,

M, Kazmievski stated but that is the wolves fighting but he wants to know about the human
risk becauge there is no incidence of humans being attacked by wolves in WL

My, Thiel responded that there are two cases in North America where wolves killed people. It
is not a far step from ones imagination that in trying to pull dogs apart from a pack of wolves
that someone is going to get hurt. Do we really want to engage people in harms way? He is
not saying that people are. ‘The guestion is public safety. Do we really wani to engage in
puiting people in harms way? We cannot predict the outcome, We can make an assumption
that if you bave two different canines fighting for possession of something, and in most cases
of the wolf it is not food. When they kill something they eat it and there is a good reason for it.
Pups are idiots and are hungry all the time, Once mom and dad kill they will leave it for the

Page 15 of 27
386



SEPTEMBER 25-26, 2012

pups and they can sirip it down reatly quick, It is not the pups to his knowledge killing dogs.
1t is the adult wolves. You ave promoting these kinds of violent conflicts over territory.
Wolves are just ferocious in terims of constant turf protecting. You are asking for trouble by
putting these two species together,

Mr. Kazmierski stated that also in your affidavit you stated that the time from late December
through March are when wolves are really aggressive.

Mz, Thiel stated for a different reason,

Mr, Kazmicrski stated because it is breeding season, Statistically, there has only been one
dog killed during that time period in the last two years, Most dogs are killed during the
summer months. His question (o Mr. Thiel was what data did you use to support that that was
the timefiame because there are a lot of dogs out there at that time of year with coyote hunting,
bobcat.

M. Thiel said from wolves on wolves. We kunow wolves are very agpressive during breeding
season. Incidentally, canis fupis is related to canis familiar which is the dog. They do not care
if there is a distinetion or not. If you ave putting dogs into the fray during the peak of breeding
season, you are just asking for trouble. '

My, Kazmierski stated we currently do that now with the coyote season and the bobceat.

M, Thiel stated your bear hunters and your coyote hunters explain, they are usually not
chasing wolves, Not at that time. Now they will be chased,

My, Kazmierskd stated the dogs are in the woods at thaf time, certainly, and we have not had a
significant amount of dog depredation during that time period.

Mr, Thiel assumed that once you statt chasing at that time, you will see it pick up.
Incidentally, he would hope the Natural Resources Board going forward, makes sure they keep
slatistics so that they can be evaluated because there ave open paps in this. To do otherwise is
absolutely criminal to not collect data on this hunt.

My, Cole requested the two wardens approach the podium and state their names.
. Chair Clausen then requested Tim Andryk approach the podiuni.

Pat Novesky, warden out of Three Lakes, stated he covers Forest County and Oneida County.

Andy Dryia, warden out of Langlade County, stated he handles multiple dogs, virtually his
whole life. He is 36 years old. He has been in law enforcement full time with the DNR since i
1999. e graduated from Stevens Point with a resource management degree. He has been
avound for a little while.
Mr, Cole asked Warden Dryja to talk to the group about circumstances that may present
themselves with dogs on wolf and how a person who is knowledgeable about this practice
would react to what they find in the woods knowing that there is a lot of things that could occur
at the end of that hunt, He asked to hear the warden’s opinion about dogs on wolves.
Warden Dryia stated he would try to think of a best way to present this. There is not that
many circumstances that could present themselves. As it is with raccoon hunting, bobeat
hunting, coyote hunting, bear hunting, animals are unpredictable. ‘When you use your hounds,
you know pretty much what is geing to happen for the most part. He stated he would take a
step back and talk about what happens. In Langlade County when there is snow, there is not a
road that is not checked all winter long. Thers are bunters out there, They are going to find
the track. They ate going to let their dogs go. Typically, when he bobcat hunts, he only takes
two or three dogs. Ifhe takes too many, it is going to screw up the trail. What he wants to do
is let one or two dogs go. He is going to Jet those dogs cold trail which means somewhere
between the start of the hunt and the wolf, It is complicated, but they are going to cold trail
this animal until they catch up to it close enough. When they do that it is called jump. They
are going to jump that animal, they are going to get it out of its bed, they are going to get it
moeving around. What the hunters try to do, is in order to harvest that animal they are
either going to add dogs to push it faster or in the direction they want and the other thing that is
going to happen is the hunters are going to try to get around and cut those dogs off or the
animal pursuing. Then it is shot, All right?

The way frailing hounds originally were bred is they bark. They are barking telling the

Page 16 of 27
397



SEPTEMBER 25-26, 2012

hunter what is going on, Today with technology, telemetry, and GPS collars you do not
necessarily have to recognize all those barks because you can look at your handheld GPS and
you can see everywhere the dogs went, 1t actually makes some average hunters some very
good mters now, Itis trae. A lot of guys used to pride themselves on what their dog sounded
like. That is not as important anymore but it is still key because when you hear those dogs
coming through the woods, that tells you the direction of the animal and where you need to be
to harvest that animal. What is going to happen is the wolves are either going to ran, they are
going to stop and get bayed up. Depending on where the hunters are, as in a coyote hunt, they
are going to cut that wolf off and get a shot at it and if they do not they are either going to pull
dogs or add dogs depending on where it goes. If they stop, the hunter is going to try to get in
there and shoot that wolf. Ifthey do not, sometinmes what will happen is {f when you are
walking in like a cat, a bear, or a coyote, they know you are coming and they get out of there,
They run again. He does not teally see where the complications would be coming from. There
are not that many outcomes. He could tell you particularly he looked info situations of an
actual woIf hunt. We have not had a fegal wolf hunt in the state for a long time, What we have
fiad is in Jefforson County and Rock County some individuals who were coyote hunting
incidentally ran wolf and did not realize they ran wolf and shot and killed the animal. The
wardens thoroughly fuvestigated it. They seized the animal. They documented those cases and

guess what? No one else got hurt,

Dr. Thomas stated to Warden Dryja that the Board is sort of in-between a rock and a hard
place here. We have Jegal and popular forces on one side that say we do not have the authority
or it is not necessary to do any restrictions on training and trailing with hounds. Then we have
legal and popular forces at the other end of the spectrum that say you must do this or the
hunting cannot go on o theve will be additional chaflenges. The Board is somewhete there in
the middle of this mess. Mr. Thiel presented a list of things that, she is not going to ask you
ebont ali of them because some of them are not in your expertise, buta list of things that are
suggested restrictions and with your warden hat on aad your houndsman hat on, and feel fiee,
either of you. One of the suggestions is that houndsmen should not be able to change out their
hounds during the hunt. What do you think about that?

Warden Dryia stated that basically you have to understand what changing out means. If you
use the word changing out. He thinks statutorily they use the word replace in the context of
bear hunting, What that means is you can add fresh dogs to a chase up to six dogs bear hunting
but you have to catch those other dogs off the chase before you can add. It is not whete yon
can just continue and add in dogs. You have to physicatly catch those other dogs before you
can put new dogs out.

Dr. Thomas questioned whether “replacing” is the common practice in bear hunting,

Warden Dryfa stated yes. It is a very common practice in coyote hunting or bobeat hunting,
Dr. Thomas then asked for his comment on training being confined fo daylight hours, from a
warden standpoint.

‘Warden Dryia stated to him, it does not have any bearing on what an enforcer would do. You
can train day or night on coyotes. You can train day or night on raccoons, you can tiain day or
night on mountain lions right now. A Iot of people do not understand that. People do.

Dr. Thomas then asked about hound hunters training or hunting should be required fo wear to
carry back tag identifications like back tags for deer hunting.

Warden Dryia stated he does not have a specific here but there was a time when the
department went having back tags with bear hounds. That rule has since went away and it was
always a constant complaint from the hunters to have to wear that back tag. It has went away.
He did not really ses any consequences either way. It has not hwut law enforcement.

Dr, Thomas then asked, on a couple thoughts she had, as for the potential of asking
Houndsmen, in addition to their telemefry and Jocational collars, to have electric collars that
are used for bird hunting on their dogs. 1tis one thing to locate but another thing to control
Warden Dryia stated the in the context of hunting wolves?

DBr, Thomas stated yes.

Warden Dryja stated the only time he uses shock collars is when e has a young dog because
he wants to steaighten him out and malke sure he is not going off game, He works with his
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dogs quite a bit. He knows what they are doing, He puts bells on them in the winter so he can
hear them in case they ave not barking. He did not think it to be unreasonable to say you have
to put a shock collar on a dog. He did not know.,

Warden Novesky stated that he did not know what the intent would be of who would want to
put a shock collar on a hunt like that if they are thinking the dogs get too close to their quarry
that they can shock the dog and call them off. Dogs get wise to shack collars. Some of them
are not that good. He does not see any value in something like that,

Dr. Thomas stated the Board is being asked by some forces (o look at what are things that will
ensure there is not animal cruelty and you know, it is hard for her to image that leashing your
dog is an effective way to hunt wolves and she was leoking to try to figure out other ways that
could demonstrate the hunter was able to control their dogs. Somebody just told them that
they tackle the dog in order to call it off.

Warden Novesky stated that dogs are dogs. Everybody has had a dog that is a good dog and
cones to you when call and there are other dogs.

Mr. Brains stated that very little has been said as to the value of using dogs as to how it
pertains to the success of the hunt. This department worked hard to get the wolf delisted so
that we could contro] the number of wolves in the state of Wisconsin, He thought they worked
very carefully fo come up with a harvest quota that was right but based on some of the things
he has read as to how the wolf populations have been controlled in other states, if we would
disallow the use of dogs in the hunt, what is your best estimate it is as to how successful we
wouild be at reaching quota?

Warden Dyyia stated he did not want to speculate. He did not know. But what he can tell you
from experience with hunting coyotes which is a similar animal, they get very wise to calling
very fast. They also get very wise to trapping very fast you get a missed opportunity in the
hatvest, He did not know why we would want to remove an additional harvest tool. It can be
extremely selective and extremely efficient and he thought the selective part if very important.
When you are calling wolves in and trying to trap them, you are not as selective. The
houndsmen is the most selective hunter in the world.

Dy, Thomas another question for the wardens. One of the things that the Board has :
asked the departinent to do over this next year is to gather a Tot of data so we can fill in the gap ;
on things we do not know. You said there has never been a regulated wolf hunt in Wisconsin
and clearly not a dog hunt. As hound hunter’s foim this first season when gathering up data,

how would you feel about having a neutral third party accompany the hunter and hounds on a

hound hunt to record observations of what happens, whetber there are wolf:dog interactions,

let’s say there may be a cadre of retired wardens that would be willing to volunteer for that

activity in the interest of gathering data so that we could go forward to the second season

definitively say to people, we went out on ten wolf hunts and there was not a single interaction

of a dog and a wolf, We could answer that question if we did that. How would you feel about

that? '

Warden Novesky stated what he thinks you are getting at is whether the dogs are going to
lateh on to the wolf. Is the wolf going to latch on the dogs and vice-versa? They already
covered part of that when people bring these carcagses in to get registered because that is part
of their job during the regisiration process is to look over that carcass and make sure that the
story they get is actually what they see based on the evidence on the carcass, Soifa pack of
dogs grab the wolf and stretches it out and kills it, they will notice that during the registration
process.

Dr. Themas stated that if it comes in.

Warden Novesky stated yes, if it comes in.

Dr, Thomas stated you did not exactly answer her question about how he would feel about a
neutral third party.

Warden Novesky stated he did not know. Every group is going to be a little different. There
is going to be people that say sure, come along, and there are going to be other people that say
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they do not want anybody along. As far as from a law enforcement standpoint, he did not
know if they have an authority to order people to tag along on a wolf hunt.

Dr. Thomas stated we could if we make it part of the rule.

Warden Novesky stated he did not know who would be qualified. These hunts are drawn out.
You are talking about a hunt that is drawn out over several mifes in wolf country which is
pretty rugged terrain. It is going to be hard to have somebody with them to witness everything
that happens during the entire hunt and that comes back to what we talked about with the
wolves being you know, hunting with dogs, is going to be a good tool. Absolutely it is going
to be a good tool if done legally with six dogs and one shooter. It is going to be a challenge in
wolf countty to get that one person in fiont of that chase to shoot a wolf, There is not going to
be any danger of decimating the wolf population doing this legally,

Warden Dryia stated he understands the process on having someone tag along, He can
appreciate that. He is looking at the practical aspeets of having a physical person, He usually
bunts by himself. He does not want anyone sfowing him down, Bspecially young kids and
things like that, he would take anyone anytime and like Pat said, it all depends on the group,
the availability, the schedule, the timing, and that would be a very nice volunteer situation or
program. He did not know if this should be ordered.

3 AP . | s mmacionns hatl oo hotern e
EFTR and enforcers

vir. Hilgenbere asked that based ou your aica experiences, both as
you had fo set this program up, how would you have it set up?
Warden Dryja stated that is a very good question, He wiil try to tackle it. 17 he was going to
set up a program like this, and a lot of thought and a fot of information has gone into it, and
Warden Tom Van Haren has gone through it. He is our law expert and he has looked af this
stuffand tried to maybe compromise or set up a best case scenario. He likes the way the
season is structured. Their training seasons have been questioned by law enforcement. Not
just for wolf season because the guys-do-not know a whole lot about what we are talking

about but the lack of framework on other animals leaves the door fairly wide open and if we do
not establish a training season then it is basically a wide open training season without any
restrictions. He does Tike how the wolf hunt is set up, The training, either we have to figure
out we need additional rules on it or do we just allow it like bobcat season training whete you
can go out and irain your dogs year round except for the leash law when in closure at ceitain
times of the year. Sare thing with raccoons, coyotes, and same thing with mountain lions, To
establish anything further on the wolf training season, he did not think so. :
Warden Novesky stated you are asking them to put on two different hats because he has six
dogs in my yard that he wants to run as often as he can but at the same time he has to put his
warden hat on. When he reads some of these things with fraining, there has always been

loophioles in their dog training system. There are people that take advantage of those. For the

most patt, people are pretty good but like any, like it s trapping, deer hunting or whatever, thoy

always have those people out there that are going to find loopholes and try to beat them.

Guess that is what keeps them in business too, but when he reads some of the training laws he

can seo where sotne of those loopholes are going to pop up.. He thought you need to regulate

that somewhat. He did not have the magic answer for hunting with honnds.

.
, if

Ms. Wiley stated she was going to ask the hard question, bear in mind you have your uniforins
on. You are not here as private eitizens, you made the chéice to come here and wear your
uniforins. Would you propose not hunting with dogs for the first year of the wolf hunting
season so we can get a handle on the success rate of hunting and also have a chance to develop
some reasonable hunting with dogs activities?

Warden Drvia stated we have reasonable activities now that ave listed. He truly does. He is
on a fine line hers.

s, Wiley stated you are in a hard place because you are here wearing your uniforms so ypu
have to speak the department Tine but you also have said you are both hunt with dogs.

Warden Dryia stated he is not sure what the departent line is, He could do a dance here.

He does not see the wolf season going forward as being a problem.

Ms. Wiley clarified with or without dogs. Either way.
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Warden Dryia stated with trapping, with dogs, with calling, with all measuyes, legal hunters.
Warden Novesky stated he would agree with Warden Dryja on that. There is a lot of hype
building up to this because we have wolf season now which everybody has been talking about
for a long time, we have dog season which is one of the fiest ones in the United States so there
is a lot of hype here. After five years, a lot of this might be a non-event. There is a lot of
people out there with the impression they ave going to grab their five gallon pail and flip it
upside down and sit in the woods and shoot a wolf. It is uot that simple.

My, Cole asked whether Aftorney Andryk was available for questions.

Chair Clausen stated he has some questions or two and has been waiting until the end.

M. Cole asked whether he had questions for these gnys or for Tim.

Chair Clansen stated for these guys and Tim. Last night the Boatd received a conrespondence
memorandum from Secretary Stepp. 1t talked about the dog training and that type of thing, In
one of the paragraphs in liere it says “as the department...” and before he started this, he stated
he has been a lifelong hunter. He had beagles growing up. He spent hundreds if not thousands
of hours hunting rabbits. 1n his youth he did a [of of raccoon hunting with hounds. He
thoroughly enjoyed being out in the woods in the night and sometimes coming back the next
day to find his dog. He bad killed a bobcat using hounds. He has harvested coyotes and fox
not using hounds but basically sitting out and calling or trying to walk them up and catch them
during the breeding season.

He Is not unfamiliar with this type of thing and on another aspect, he has been a
veterinatian in northern Wisconsin for 47 years and said he has sewed up at least his
shate of dogs that had very serious injuries from bear hunting and occasionally those injuries
were fatal. So he had that perspective as a veterinarian. His impression here is, and this is
going to get into an edgy area, but when the legislature authorized the use of dogs, they opened
a Pandora’s Box and brought aspects of things that we sometimes do under serutiny that it may
not have otherwise come in. As the department shared at previous NRB meetings, there is an
animal croelty law that would already apply to those intentionally causing their dogs to kill
wolves. Are we authorized to enforce that law ot is that a law because it is a 951 thing, is that :
something that would take a Sheriff or District Attorney to enforce?
Warden Dryija stated what he will explain there s not just a cleac cut answer, Wardens have
full police powers on state lands. On state lands wardens can enforce any and all laws in the
state of Wisconsin. Wardens also have power graunted to them called expanded authority.
What expanded authority allows wardens to do is anywhere in the state, depending upon
whether it is county land or federal Jand or private land, they see a crime in their presence
they can deal with that. They have some protocol that they do, call the Sheriff's department
and et them know what is going on, but to give them a badge and a gun and send them around
and someone is robbing a Kwik Trip, and we have to stand thete Iike this (twiddling thumbs),
does not nake any sense, Expanded authority is very important. Depending on the situation,
they absolutely could investigate that. If the warden investigated under the statutory rule that
says you cannot allow your dogs to kill any fiee ranging wild anirals, we can be there for that.
Wardens have to develop an intent of the situation. So ifthey would look at it, okay, what we
thought was unintentional and moved to jntentional, we investigated it anyway so why not just
turn the file over to the District Attorney’s office like we would do anyway.
Chair Clausen stated that this is where he was going, He was going to raise this under Board :
Members Matters but might just as well do it at this time, The next sentence says “the hunting
rule the NRB adopted by emergency rule already makes it illegal to kill any game, including
wolves with dogs, even if not infended.” How often have you ever written a citation for that?
Warden Dryja stated never.
Chair Clausen said okay. Again, this is something that did not even occur to him. He has
been well aware that in places like South Dakota and he knows people out there that do this
who basically run down coyotes with their site hounds, That is common in several of the
western states. It is not a particularly pretty thing when it happens. As this issue has come
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about and he has talked with other people. He has talked with two retired wardens fiom the
notthern area, both of whom had supervisory experience and are highly respected he believes,
and a retired land leader from up there. These guys are all telling him that it is not at all
uncommon for when the snow gets a Hitle bit deeper for the hounds to cateh and kill coyotes.
He realizes he is putting the wardens in a difficult spot here, Have you ever looked at a coyote
carcass fo determine whether or not it was forn apart or whether it was shol?

Warden Dryia stated no, Coyote carcasses do not get registered,

Chair Clausen stated right,

Warden Dryia stated there is not sight tag, The hunters do not tag them. It is an unlimited
species with no requirement for the hunter to bring the animal to the department. They do not
look at coyotes.

Chair Clausen asked whether the statements from these two wardens and the Iand leader are
erroneous?

‘Warden Dryia stated what he would say is with coyotes and with hobeats, if the snow gets
extremely deep, your dogs can run down and catch them. That does not mean that they will
kil them or shred them apart. 1t depends on the handler and it depends on the dogs. 1t depends
on where the handler is.

Chair Clausen stated he had only one other question, for Attorney Andryk. Like he said, he
thought Pandora’s Box has been opened here and we may not have heard the last of this.

He is looking liere and he is alimost thinking back to the day he attended the coutt hearing, If
he goes back here to the page (hat says “we feel the peimanent rale process is adequate to put
dog training resirictions on wolves in place. The Judge has determined ....” Anyway, it says
“the department questions the necessity to engage in emergency rules on this topic at this
time.” If that is the case, why did you even bring it forward?

Attorney Andryk stated the Judge told the depariment to. The Judge basically said that under
Act 169, the department has authority to promulgate emergency ruiles on wolves and told us to
g0 back to the Board and consider it. "The Judge said the departiment would be entitled to
deference ifthe Board decides to make no additional changes or to make changes bnt the
depariment needs to adequately...

Chair Clausen stated that basically, we have created a record here by fact that we discussed
this and regardiess of what we do on this, we have created that record.

Attorney Andryk stated yes.

My, Cole reforenced the letter fiom State Representatives Suder and Moulton that was sent o

the Board on the 24™, he asked Attorney Andryk whether they were right in their assertion,
Attorney Andryk stated that is going to be argued at their brief that we do nof have authority to
promulgate dog training rules in Act 169, The Judge disagreed with that. He felt that within the
parameters of Act 169 it was necessary to promulgate rules on training and thus we have authority
to promulgate rules for the wolf hunt on dog training on Act 169. So the authors of the Bill have
weighed i and said that was not their intent and that the Judge is misinterpreting their intent and
that Act.

Br. Thomas asked whether the Judge's direction constilute an emsrgency,
Attorney Andryk stated it could.

Chair Clausen stated that like Dr. Thomas had stated earlier, we are between a rock and a havd
place. We have a Judge and a pubtic that feel this is a violation of the anima!l cruelty statutes. We
have another group that feels that everything is just fine. His thought is that we are going to have
a hard time coming up with any type of a rule that is going to be in any way acceptable to one
group ot the other. He ran this through his mind considerably and maybe even more than that. To
hirn, it seems like If the legislature created something where there is some type of a conflict
between the statutes, he thought it should be up to them to go back and revisit this thing and either
alter the humane laws or alter the dog training laws.

Attorney Andryk stated he did not know if there was a real conflict between the human laws

and the wolf Iegislation, Under the animal cruelty statute, as Warden Dryja pointed out, to
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violate that you have to intentionally release a dog for the purpose of fighting with a wolf or
killing a wolf, There has to be intent. That is a criminal statute. There is a prohibition on a
dog killing'a wolf and again you can check regulations but it is already against the law for the
dops to physically engage the wolves. Under Act 169, dogs are used for tracking and trailing
and not for killing and taking the wolf. As long as hound hunters, from testimony from people
here and our wardens, are following best management practices as they described, in their
apinion there is not going to be a violation of animal cruelty law with Act 169,

Mur, Kazsniersli stated that in the Judge’s order, he really did not tell us that we had to amend
the training rule or not. He just said we had to consider it. He asked whether the Board has
met the standard of considering it to this point, do you think?

Attorney Andryk stated that the Board has had a lot of information on this, A lot of
testimony.

Mr. Kazmierski thought they were there already.

Attorney Andryk stafed they are close. Like he said, the Judge said that it is up to the Boatd
to decide whether or not in impose additional restrictions or ntot impose any, He said that
decision would be entitled to due deference from the count if there was actual consideration as
evidenced by the record,

My, Kazmierski stated that the reason he is asking, is that some of the written comments we
got, one was by Adrian Treves. He said “the scope stalement proposing emergency rules for
training hounds lacks sufficient time for rule development of science-based rules fo avoid
violations of animal cruelty laws”, so on and so forth. Okay. So it sonnds to him like both
sides are saying, hey, we need to talk about this and he thinks going the permanent rule roufe
and going through the Congress and maybe getiing some of these groups together, He has
heard sotne common ground here today which we did not hear a lot of last time. Let us look at
that for the permanent rufe. If that still satisfies the Judge’s Order, he is just wondering if that
is not a good way to good.

Atforney Andryk stated it could, in his opinion. He could not say which way the Judge would
tule. He cannot predict it. He believes they are doing what the Judge told them fo do.

Dr. Clausen asked Mr. Bruins to restate his motion.

Mur. Bruins restated his motion: He would like to move to remove from the recommendation
to approve the scope statement the langnage that says “and afso for emergency dog training rules
under Act 169.”

Dy, Clausen clarified that Mr, Hilgenberg seconded that.

Myr. Hilgenberg stated yes.

Dr, Clausen asked Attorney Andryk to explain to him now, what the difference is between ;
removing this from the language and just defeating the emergency rule portion. |

Attorney Andryk stated his understanding of the motion is that you are bifurcating that scope
statement. You are pulling out the approval to make additional restrictions to the emergency
order, not approving that, but still going forward with the scope statement with a follow-up
permanent rule in the permanent rale process. In essence, you would not be proposing
additional restrictions for this season but you would be looking down the road in the futwre
with the permanent rule restrictions.

Ms. Wiley asked what the restrictions were on it.

Mr. Cole stated they would need to develop theny,

Mr. Bruins stated that is to be developed in the permanent rule,

Ms, Wiley asked whether Mr. Bruins whether he was accepting the emergency rule as is.

M. Bruins stated he is proposing to remove the emergency language which would put them
back to the recomimendation, the way he understood it, of being supportive of working towards
the permanent rule and going through due process.
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Dr, Thomas stated she understands that you cannot predict what the Judge is going to do.

Even if you could, there would be no reason to have two attorneys on every case, Going back
1o Mr. Kazmierski’s question, have woe actually considered this and decided that there is no
point in going forward right now because there is not enough time to do an adequate job of
going forward, That is one conclusion we might have come to. We could have come to the
conclusion that no violation of the animal cruelty is happening under the current situation and
that is a different reason for coming (o the conclusion of not going forward for emergency rule.
Does (he Judge care which reason we use ot is it only that we had a deliberation?

Attorney Andryk stated he thonght the Judge would look at your decision on whether
additional restrictions in use of dogs are needed right now and if they are not needed. In the
futuro, the follow-up permanent rule would be appropriate. If you feel they are needed now but
vou do not go forward, that would probably not be very favorable by the Judge. If you decide
they ate not needed now, and based on the record before you, you managed consideration of
that record, he thouglit the Judge would be more inclined io give deforence to that decision.
Ms, Wiley stated she still does not understand it and asked whether the motion was to vote on the
emergency rule. '

D, Thomas stated the motion i3 to vote to take it out so there would be no emergency rule,
Mo, Bruins stated it would be removed from consideration.

Ms. Wiley stated that if there is no emergency rule, the Board is allowing the rule fo go

through as it is with the option of presumably changing it later, correct?
Chair Clausen asked if the Board did that, would that automatically approve WM-01-13 or is
a separate vote needed {o do thai?

Dr, Thomas stated she did not think the Board had not gotten to that yet.

Chair Clausen stated he wanted to make sure the Board did not get to that point yet.
Attorney Andryk stated he thought it was a separate rule. You have to have a motion and a
second first and then vote on the approval of that. If you approve the motion, then you would
be pulling out the part of the scope statement dealing with the emergency rule so that you vote
on that scope statement, you ate just voting on permission fo process for the follow-up

permanent rule bui not for initiating emergency rules,

Ms. Wiley stated to Chair Clausen that she was going to the quick on this and that it can be voted
down if you like,

Chair Clausen stated there is one motion already.

Ms, Wiley stated she will suggest an amendment to it.

Chair Clausen said okay.

Ms, Wiley MOVED to nmend the emergency rules that no dogs may be used for hunting
wolves beginning Novembey 26, 2012, and ending February 28, 2013, so the department has
time to carefuily access the humane and sensible dog training and dog hunting rules for
implementation during the 2014 hunting season.

Mr, Hilgenberg stated this is contrary to the motion.

Ms, Wiley stated that is right, It is indeed. You are accepting the whole thing and I am making
an amendment {o a portion of it

My, Hilgenberg stated it is contrary to the motion.

Dr. Clausen asked for clarification on Robert’s Rules of Order from Attorney Andryk.

Attorney Andryk stated you would have te vote on Ms. Wiley’s motion as a separate motion first
and then get to Mr. Bruin’s motion,

Ms, Wiley called the question,
Chair Ciausen asked whether there was a second.

My, Bruing asked for clarification of Ms. Wiley’s motion.
Ms, Wiley stated it would remove dog huniing from the current hunting season.
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My, Bruins asked which proposal goes first,

Ms. Wiley stated that the amendment goes first.
Chair Clausen stated that if we have a second, then Ms. Wiley’s motion is on the floor.

Ms. Wiley’s motion failed due fo the lack of a second.

My, Bruius clarified that the Board is now back to discussing his motion, correct?
Chair Clausen stated correct,

Mr. Bruins stated that if the Board could take a step back here, The department worked hard to

get the wolf delisted so that we could control the welf numbers in the state of Wisconsin.

Subsequent fo that, the legislature acted and gave us a directive to establish a hunt including the

use of dogs. In mid-swnmer, when did we meet, in July?

Mr. Cole stated July 17,

Mr, Bruins stated July 17, after reading hundreds of emails and listening to forty-some different

people testify, we had a very good discussion and at that particular time, the Board voted to allow

the hunt with parameters that were presented to them by the department. Subsequent to that, sone

animals rights groups had petitioned the courts to not allow the hunting of dogs. We have a

Jjudge’s ruling but this whole thing is very fluid, it is not totally through the coutl process yet. So

in his estimation, we are still under the directive of the legislatare. That is why he made this

motion. He is fully supportive of developing the permanent rule as to how dogs can be utilized in

the hunt but fo put something in emergency status with how fluid the situation is, he thinks it is

foolish for them 1o go there.

Chair Clausen corrected M, Bruins that he should say animal humane organizations.

Mr. Bruins stated animal welfare groups, animal rights groups, however you want to phrase it.

Chair Clausen stated welfare and humane are preferable,

H
i
i
i
H

. Chair Clausen asked for a roll call vote on Mr. Bruin’s motion to remove the emergency
dog training rule.

The motion carried on a roll call vote of 6- 1

William Brains — Yes Preston Cole — Yes
Christine Thomas — Yes Jane Wiley ~ No
Terry Hilgenberg — Yes . David Clausen — Yes

Greg Kazmierski - Yes

Chair Clausen stated the Board has made a record and it makes little difference what the Board
does on this one way or anather on this particular part of it.

Chair Claugen then stated that they ave dealing with the main motion. Part of this is not
controversial. Part of it is controversial. He would fike to take this in two parts, One is the scope
statement for WM-01-13 minus the rule proposal for the permanent rules for dog training and then
the Board will vote on the dog training part, Otherwise, it will be confusing. He would hate to
hold up the scope statement for the first part of it if there is confroversy on the second. Unless
someone has some serious ebjections about that, that is the way he would like to do this. Istharea
otion to approve WM-01-13 scoping statement for the spring hearing rule proposals minus the
restrictions on dog training.

Ms, Wiley MOVED approval, seconded by Dr. Thomas, of the 2013 Wildlife
Management Spring Hearing rule proposals. The motion carried unanimously,

Chair Clausen stated the Board has latitude to either turn this down or not take any action on it.
The Board can pass this as part of WM-01-13, or the Board can request that it be made part of Act
169 and be considered with the rest of the wolf hunting rules.

Dr. Thomas stated she does not understand the difference.

Chair Clausen stated that the difference is if the Board does this through the spring hearing it will
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be through the spring hearing process and will be an essentially isolated or separated issue and
may not be compatible if we get one result or one answer there and the Act 169 process in
developing the permanent rules goes forward on another track. The Board could cnd up with
something that is not compatible. That is the pomt he raised.

Dy, Thomas asked whether the spring hearing Is just one more way to gather pubhc information.
Mr. Bruins stated that if taken under advisement, yes.

Chair Clausen asked whether there is still a chance for other input on this thing. He supposed
that before they adopt i, there is,

Attorney Andrvk stated ves. There will be public comment on the permanent role. Obviously
we will have to come back to the Board with the request to go to hearing and then when that
happens, the public comment peviod bagins, we publish a notice, set up the hearings, and there
would be quite 3 bit of oppormnity for public comment.

Chair Clausen asked whether there was a inotion to approve this as part of the permanent rale.

My, Kazmierski MOVED approvsl, seeonded by Mx. Bruins of the restrictions on
dogs in tracking and trailing wolves.

Dr. Thomas stated that what she would like to know is, however, if what is written here, is it
broad enough so that this whole list of ideas that have been written oul by various peop]e will be
considered, In other words, ate we going to get to next year and {he departiment is going to tell
hey, well you did not tell us specifically x, v, or z was in here 5o now we cannot consider that,
Attorney Andrvi stated that Kurt Thiede hag been dying to get into this conversation.

My, Thicde, Lands Administrator, asked to butt in to the conversation. He stated that pari of the
way that the Scope Statement has been written hias been intentionally broad for wolves. Basically
sverything that was discussed today is still on the table for consideration that would go into those
rules. The other thing that he would add is for his own clarification, going through the spring
hearing process, if that is the decision that is made, typically the spring hearings ih addition to the
input that is received at those hearings, they also do collect information, and written comments.
We also provide that summary to the Board at adoption. He wanted to provide that.

Ms, Wiley stated that if they voted for this, we would be approving it for spring hearings.

Mr. Thiede stated he would need some clarification. Is this your motion, Dave?

Mr. Kazmierski stated he made the motion.

Mr. Thiede stated if you approve that then basically you are including it as part of the spring
hearing rule process and then they would be coming back as comununicated in Decomber 2012
with the wolf proposal to take to the spring hearings in April 2013,

Chair Clausen asked for further questions, if nat, he called the question.

‘The motion earried on a roll ecall vote of 6~ 1

William Bruins - Yes Preston Cole— Yes
Christine Thomas — Yes Jane Wiley — No
Terry Hilgenberg - Yes David Claunsen — Yes

Greg Kazmiorski — Yes

Dr. Thomas stated she would like to make g suggestion. Part of why she voted to take out the
emergency rale bat to still go forward premulgating the rule, was that she thinks they will learn a
lot this year. We have had a lot of testimony that says there are going to make dog-wolf
interactions and we have had a fot of testimony that states there is not going to be any dog-wolf
interactions. She personally decided to come down on the “we do not have evidence” to tell us for
sure there is going to be a problemm this year. But, we could know some things next year that we
do not know now. When she suggested her crazy idea of a third party going along with whomever
has wolf tags who might be hunting with dogs as a voluntary program. She is making a
suggestion to both the departinent and the hound hunters ont thers that if any of you have or know
people that get wolf tags who want to do it this way, it would really help. If we are not woried
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this is going to be a problem, it would really help if we had some fotks who do not have a dog in
the hunt who went afong. Invite someone to go along and see what happens so that we actually
have some documentation next year to fall back on. This is just a suggestion.

My, Hilgenberg asked whether it is appropriate for the Board to ask staffto do an aulomatic
survey of all the hunters that are successful,

IMr, Thiede stated thoy are not done with the wolf topic today, They have an information item
later today on the information they will be collecting. The intent is to follow-up with a
questionnaire from successful wolf hunters. In addition to the data that we will be collecting
upon regisiration and though phone-in, there will be opportunity to collect information,

Ms. Wiley asked to follow-up on Dr. Thomas’ suggestion, and suggest that she would hope that
the hunters would not preselect based on age, sex, sexual orientation if you will, or anything else
in terms of who they invite to go hunting, She believes she could stand up and run with anybody.
Dy, Thomas stated this sounds like a volunteer,

Ms, Wiley stated, yes, she is volunteering,

Land Management, Recreation, Fisheries, and Wildlife

Wisconsin wolf managenient plan timeline for revisions and discussion :

Kurt Thiede, Land Administrator, stated he had provided the Board with two memos yesterday
and a draft timeline for the Board’s review. In their opinion, it allows public input,

important social dimensions work, data collections, and information gathering. Italso tracks
closely with their proposed permanent wolf rule hunting timeline. Nothing is guaranteed but it is
their intent that they have a plan approval that would coincide closely with the permanent rule
adoption which would ocour based on their estimation prior to the 2014 season. The idea is to
have two seasons of data colieetion prior to establishing permanent rules. The timeline would
closely track that. The timeline they discussed aud provided, he believes, will provide the Board a
review that is focused on using at least two seasons, harvest data, experience, huiman dimension,
and research. Stakeholder involvement is the basis for the publicly accepted plan, They will
strive to seek the same balance that was struck in the oviginal 1999 wolf management plan,
(Handont)

Dy. Claunsen asked whether there is anything in thete that preciudes a discussion of what role the
wolf will play within our ecosystem.

M. Thiede stated from his perspective they will take a holistic look. They plan to open up the
plan for discussion, They have not set up any sideboards on it. From their opinion, with the two
year timeframe, they may get some push back from staff on whether or not they would be able to
meet that timeline. It is important on what was heard from Mr. Cole and other Board membors

to take a look at the plan.

INFORMATIONAL ITEM — NO ACTION WAS TAKEN

Wolf harvest season information gathering

Kurt Thiede, Land Administrator, referenced the memo that was distributed yesterday. He
reviewed the highlights in the types of data and information that will be collected on the wolf
hunt. Attached to that memo is a list prepared by staff, wildlife management, science services, and
customer service. In general, the department will continue to conduct walftrack counts and also
have begun assessing and developing a white paper on potential alternative wolf population
techniques, He hoped to have that completed within the next month, but nothing that the
department may be able to put In place immediately. The idea would be to perhaps even pilot as
soon as next spring as alternative techniques to try to take into account cost effectiveness but then
also information and data collection that would satisfy the five year federal delisting requirements
of monitoring the wolf population, Some highlights on how the departrent plans on going about
collecting that data are as follows: wolf harvest call-in, reporting, and regisiration by successful
hunters and trappers; survey of warden and wildlife manager observations; carcass evaluations;
use of weapon/method used; GPS locations-latitude and longitude; wildlife health monitoring
review of diseases; USF&WS trapping and removal effort reports; records of wolves dispatched
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by landowners with or without pernits; wolf track snrveys; radio telemetry wotk, and altetnative
population estimation. They will be happy to keep the Board up to speed on those discussions as
more information is gathered. (Handout)

INFORMATIONAL ITEM - NO ACTION WAS TAKEN

Chair Clausen requested a motion to adjourn the meefing,

Dr. Thomas MOVED approval, seconded by Mr. Hilgenberg to adjourn the meeting. The
modion carried 5 -0, Mr. Cole and Mr. Brains had departed previously.

**+%The meeting adjourned at 3:00 p.m %%

The Natural Resources Board and Department of Natural Resotrees are commitied to
serving people with disabilities. 1f you need Board information in an alternative format, please contact;

Natural Resources Board Liaison: Laurie Ross at 608-267-7420 or laurie.ross@wisconsingoy
NOTE: Each Natural Resources Board meeting is vecorded. Tapes of each meeting are available for

purchase by cunhctmg the Boarﬂ Liaison at 608-267-7420. Recordings will be posted on-line af:
htty: 1 talogld=54494652-227e-46a8-b511-

§c4300a790

The following resources are also available: Agenda Ttem Packets (green sheets), supporting
docaments, and public comment,
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Safari Club International,
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THE COURT: As in any case, it is an honor
to decide this case. I wouldn't say it's more than
an honor, but it's always an honor to a judge to be
asked to pass on any case of importance, whether it
be a small claims case, divorce, juvenile
delinquency or this case. I do appreciate
everybody's work on this case. It was done on
pretty tight time constraints, I know it was
difficult, some of it was done over the holidays,
and I know it wasn't even that convenient to come in
here today, and I think Mr. Andryk might have had to
change his schedule for this, and I appreciate that.
I appreciate all of you coming.

As in every case and in this case, as in the
past, what I'm going to attempt to do is impartially
discern what the law is and apply it to the record
that we have. I'11 just call it as I see it. And I
won't mince too many words, maybe a little bit, but
that's one of the, I would say, most important and
satisfying aspects of this job is to just call it as
you see it.

I also feel that the best rulings of law by a
court are not particularly nuanced or shouldn't be
too nuanced unless you actually have to be. I
think, while certainly statutes can be
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extraordinarily complex and facts can certainly be
complex and also nuanced, legal rulings I think are
best, which are most, that are the simplest. I
guess it's sorxrt of what we call Occam's razor of
legal rulings.

I have a few threshold matters I want to mention.
Because I'm going to be issuing a final judgment
today, I'm not going to be taking up whether of not
the temporary injunction should be vacated. I would
point out that I really did not receive much in the
way of competent, admissible evidence as part of the
intervenors' -- I guess the State's motion as to the
plaintiffs' showing in this Court as to the risk to
dogs, wolves and people of having dogs hunt wolves
or trained to hunt wolves without restrictions. The
Board may have received evidence of that, but this
Court didn't, and the Court can't rely on those
statements before the Board as establishing those as
a matter of fact. Those would be hearsay.

And really I didn't find the intervenors ever
attempting to present much in the way of harm were
the injunction to continue, other than their
clients, a couple people I believe, wouldn't be able
to hunt wolves. Of course, the season is now over
so that harm isn't there, and I didn't see anything
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regarding training, but that's really just a minor
matter.

On the issue of standing, given the stipulation
of the parties today, I will just reaffirm my prior
ruling, based on the reasons stated at the hearing
that we had on the Motion to Dismiss for standing,
that the plaintiffs do have standing. When I pause
like that, it means some thought flittered into my
mind that I forgot to hang on to. So maybe it will
come back.

Let me see if I can address this issue of whether
-- I did want to say this as well on the objection
to the plaintiffs' claim under 227.10 and 11: It
was asserted by the intervenors that this Court
didn't address that issue, but, in fact, you may
recall —-- first of all, we did not expressly address
it in the Motion to Dismiss hearing. I intended to.
I think I just got taken up in the specific argument
that was presented there, which, as I viewed it, was
an argument inconsistent with the defendants'
original position at the earlier proceeding that
salid they have no authority. But then Mr. Dawson
was saying "But we exercise discretion. We have no
authority, but we exercise discretion not to adopt a
rule." That's just my brief summary of what I heard
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at the Motion to Dismiss argument, and I did intend
to take up the issue of 227.10 and 11.

What I did do, though, when we took up the Motion
to Intervene, is I did briefly address the issue on
the record. But IT'm going to address it again today
because we've talked about it, and let me start with
227.11(2) (a) (3). This says that "Rulemaking
authority is expréssly conferred as follows: Each
agency may promulgate rules interpreting the
provisions of any staftute enforced or administered
by the agency, 1f the agency considers it's
necessary to effectuate the purpose of the statute,
but a rule is not valid if a rule exceeds the bounds
of correct interpretation.”

Then sub (3) of (2) (a) is a further restriction
against the general grant of authority. "A
statutory provision containing a specific standard,
requirement or threshold does not confer on the
agency the authority to promulgate, enforce or
administrate a rule that contains a standard
requirement or threshold that is more restrictive
than the standard requirement or threshold contained
in the statutory provision."

Well, that doesn't say you can't adopt more
restrictive standards, requirements or thresholds.
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It says that the actual establishment of a specific
standard, requirement or threshold itself does not
confer that authority. I think the plaintiffs are
right. It doesn't make sense to say all you can do
is adopt what's already been enacted. Moreover, in
our case —-— well, I'll get to that in a moment;
227.10(2m): "No agency may implement or enforce
any standard, redquirement or threshold, including as
a term or condition of any license issued by the
agency, unless the standard, regquirement or
threshold is explicitly required or explicitly
permitted by statute or by rule that has been
promulgated in accordance with this subchapter.”

So, obviously, there wasn't a rule adopted in
accordance with this subchapter, but what the
plaintiffs are saying is that there should have been
one. They're saying they have the authority to do
it. And I read Act 169, Section 21, both subsection
(a) and (b), as specifically authorizing the
Department to promulgate any rules necessary to
implement or interpret the Act, and that included
what it meant to track or trail a wolf. It also
meant whether you could beat a wolf to death when
you trapped him in a trap, and it also meant whether
you could do it at nighttime, and it also meant —--
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well, T think the statute already has seasonal
restrictions. So, to me, I didn't see any violation
of these statutes, either 227.10(2m) or
227.11(2) (a) (3).

Now, there has been discussion about the standard
of review. I think, for those who are sitting in
the gallery today, it was mercifully left to the
briefs. I'11 gquickly review that here. There's the
I want to call it the crane decision, Citizens
’’’’’ 2d 318,
decided by the Wisconsin Supreme Court back in 2004.
And it does say that, on issues of whether an
agency's exceeded its statutory authority in
rulemaking, neither party has the burden.

The thing that's been cited to me in Liberty
Homes was Liberty Homes' constitutional standard,
and that was not the standard I employed earlier.
What I invoked Liberty Homes for back when we met in
August was the authority of this Court to develop a
fuller record to figure out exactly what was going
on in the Board if I cpuldn't figure it out from
reading the administrative record. I did not invoke
Liberty Homes to say that is the correct legal
standard. That was a constitutional standard as to
rulemaking. It didn't say this is the standard for
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the claim that a statute exceeds statutory
authority. |

Now, the one place, and you'll see this in a
minute, where it pretty much I think deepened my
understanding on the administrative law here stems
from this Preston case. This was Preston versus
Meriter Hospital, Inc., and the latest iteration of
this is 307 Wis. 2d 704 which was decided by the
Court of Appeals I believe in 2009.

You may recall, that cited a federal standard for
rulemaking which said "A regulation may be arbitrary
or capricious if the agency has relied on factors
which Congress had not intended to consider; 2,
entirely failed to consider an important aspect of
the problems; 3, offered an explanation for its
decision that was counter to the evidence before the
agency; or, 4, is so implausible that it could not
be ascribed to a difference in view or the product
of agency expertise. However," it says, "if the
agency can satisfactorily explain its regulatory
decision if there is" -~ guote -~ "a rational
connection between the facts found and the choice
made" -- unquote -- "we are to defer to the agency."

So as I said before, I viewed it as a deferential
but by no means nonexistent standard of review.
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It's certainly more exacting than the general
constitutional standard that Liberty Homes
established. And while that was a federal standard,
the federal law on administrative law is more
deferential to the agency or no less deferential
than the state.

And, moreover, any time an agency acts
arbitrarily and capriciously, it is necessarily
exceeding its statutory authority, so I don't think
there's anything inappropriate in using that
standard from Preston. It's just a question of how
it applies here. And as I'm going to note in a
little bit here, I do have a different view of that
than I had earlier in this case. But it makes sense
that that's what we'd look at to determine whether
an agency has exceeded its statutory authority as a
general matter.

There are two essential claims in this case.

Now, as I said at the cutset, there were these loose
ends that needed to be tied up, but having tied them
up, I saw the essential issues in this case, and
it's no surprise to anybody, was the authorization
of the use of dogs to hunt wolves without further
restrictions beyond those that were established.
That was one. O0Of course, there are socme
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restrictions. And, two, the authorization of
training dogs to hunt wolves in the wild without any
restrictions because there are -- maybe Mr. Dawson
identified one. You couldn't kill the wolf. Aside
from that, no restrictions have been adopted
regarding the training of dogs to hunt wolves.

Those are two different claims, as this Court
sees it, but it's not merely the fact that the one
has some restrictions and the other has none or
almost noné. What I saw as the major difference
between those two claims, and this is not nuanced,
is one was objecting on the basis of the absence of
a rule; that is, that there was absence of further
restriction on hunting wolves.

The other, though, I saw -- well, the plaintiffs
may not have seen it this way and the defendants
certainly didn't see it this way. I saw it as there
being a rule that appeared to authorize the training
of dogs to hunt wolves, specifically NR 17.04(1), so
there was an affirmative.

In the one case, there was the absence of agency
action, which I saw the plaintiffs as challenging;
in the other case, there was definitely an
affirmative agency action; namely, the adoption of
NR 17.04{1) or its continued validity once wolves
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became subject to hunt. So, for me, that was a big
difference. And, again, I don't think that is a
nuanced difference between the absence of a rule and
the existence of a rule.

Now, the plaintiffs have tried to argue otherwise
that essentially they're challenging the rule as
adopted because it allows for these terrible, and I
believe they would be terrible, wolf-dog
interactions. But there's actually nothing in the
~— aside from 10.02(1) (a), which has to do with
training, there is nothing in these hunting rules
that are claimed to be invalid, other than that they
don't go far enough.

The restrictions on nighttime, the no clubbing or
rather it's the shooting-to-death requirement in the
case of trapped animals and maybe one other that I'm
forgetting, nobody's saying those are improper. No
one is saying that the six dogs is an improper
limit, and, of course, that's in the statute, but
rather the plaintiffs are saying that these rules
didn't go far enough. I'm going to come back to
that issue. I'm going to first address the training
issue.

As I indicated when we talked at the outset,
806.01 I believe says to the Court to grant relief
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to which a party is entitled regardless of what's
requested in their complaint. You recall I did
identify 17.04 (1) in the temporary injunction. That
made it much easier for me at that time because it
was a specific rule that I could enjoin.

If the defendants are correct, there was no
authority in 169 to adopt a training rule as part of
this emergency rulemaking, and, in fact, they didn't
adopt a rule. The Board did not adopt a rule. This
seems to be somewhat consistent with the
drafting-record argument that was presented;
although, I'm not going down that route. It's too
unclear what it means when a drafting request isn't
found in a statute.

But from my point of view, turn this back to
17.04(1), which was an affirmative act of the
Department, and from my point of view, two things
followed: Well, one, even if they didn't have
authority under 169, they certainly would have
authority just generally, including emergency
rulemaking, to address whether that rule could
remain in effect without modification as it applied
to wolves. And don't forget: This rule, 17.04, it
places limits on training dogs to hunt rabbits and
says you can only use two.
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What I'm hearing today is, well, actually, under
this law, you can have 2,000 dogs chasing wolves
throughout the north woods in the middle of summer
when it's most dangerous in the middle of the night.
I believe, given the legal situation that existed at
the time of these rules' adoption and consideration
last summer, pursuant to Subsection 21, it would
certainly be within the Board's authority to
actually put some restrictions on the training of

dogs to hunt wolves as necessary to implement the

"wolf-hunting statute, which is what it says.

Now, it's true the statute did not specifically
address training, but as I ruled before, training is
part and parcel of hunting, of tracking and
trailing. And in any event, even if that's wrong,
the Board still would have had authority and really
an obligation to not allow 17.04(1l) to be enforced
without further consideration of whether this was an
appropriate definition of what training of dogs to
hunt wolves consists of.

Now, the plaintiffs may be correct, and this is
an issue of law, that, under 10.01(1) (a), the
delisting as to a state-protected species was not
required to authorize hunting. The State believes
otherwise. And the plaintiffs may be correct if
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that's true that that was the offending act.

But I'm saying I believe that when a rule has
been adopted by an agency that, due to intervening
changes in the law, results in a very serious risk
arising and it's not dealt with by that agency and
the agency has authority, in my view, as well under
an authorizing statute to take it up but, even
without that, under its general emergency and
rulemaking authority has the authority to take it
up, it is not sufficient for the agency to disregard
all the evidence on this issue or, more
specifically, to do nothing.

And if we want to say, in the past tense, the
rule is invalid, then we say, in the past tense, the
rule did not consider the impact of the rule on the
safety of dogs or the hunted species or humans in
the event there was any delisting of animals. But I
think it's more appropriate to say that the
requirement or, rather, the invalidity of this rule
came into being at the time the hunting of wolves
became permitted and that the failure to take this
up would have resulted in the Board exceeding its
statutory authority.

I do not believe I can agree with the State's
view that, following my decision last summer, the
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Board took this matter up in a good-faith way. They
heard a lot of evidence. They heard a lot of people
talking. Most of it had to do actually with hunting
wolves, some of it had to do with training dogs to
hunt wolves, but nowhere do I recall in that record
anybody saying, "Oh, yeah, it's a good idea not to
put any restrictions on year-round," or anybody that
said, "yeah, we don't need any limit on the number
of dogs. 2,000 is fine." Pardon me?

MR. ANDRYK: That was in the record.

THE COURT: Okay. Who said that?

MR. ANDRYK: The people that testified in
front of the Board felt that no additional
restrictions were needed because hound hunters would
be careful about releasing their animals at times
when they would be putting them at risk.

THE COURT: Except for possibly that, and
that's it. The Board, as I read this record, it
appeared as though the agency was proposing an
emergency rule that would have been very similar to
the final rule that's been proposed, which would
have said six dogs, no nighttime, and do it when
snow is on the ground. That's what I read the
agency as recommending.

But what happens when they actually get to the
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Board talking about it -- let's just go back to the
agency here for a minute. On the bottom of page
294: '"More proactively perhaps, the legislation
addressed this issue" -- prohibition in core wolf
habitat ~- "dog hunting will be allowed by statute
only from the day after the regular gun-deer season
to the end of February when wolves are not using or
defending dens or rendezvous sites. While we cannot
assume this graph to completely reflect the risk of
future interactions, it does suggest that the higher
period of depredations on dogs occurs in July,
August and September. This may be due to more dogs
in the woods or a variety of other factors, but the
fact that wolves aggressively defend rendezvous
sites and denning sites during these months can't be
ignored." Wolf depredation on dogs are rare with
only one depredation in Wisconsin occurring during
the winter months. That was a little bit of a
rephrasing.

Anyway, I just thought, aside from somebody
possibly saying hunters are smart enough not to do
this, we had nobody saying, nobody said that I
recall, year-round training of dogs is a good idea;
nobody I recall said no limits on the number of dogs
was a good idea. I don't remember anybody saying
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day and night restrictions are not appropriate.
Maybe people said these can be done without the
government telling them, maybe somebody said that,
but noboedy said these restrictions, in and of
themselves, are good ideas that I recall.

But on top of that, what the Board then did with
this information -- well, the problem is, I think a
lot of problems stems with the fact that they put
too much weight on a letter they got from a
legislator. Mr. Andryk I think assisted them in
this regard because we have the transcript of it.
Let's see.

"Chairman Clausen: Okay. I'm done. Preston,

did you have anything else? Mr. Cole: Yeah.

The letter from State Representative Suder and

Moulton, Representative Suder and Moulton that

was sent on the 24th, are they right in their

assertion? Mr. Andryk: That's what we argued in
our briefs; that we don't have authority to
promulgate dog~training rules under Act 169. The

Judge disagreed with that. He felt that was

within the parameters bf Act 169 and was

necessary to promulgate rules on training, and,
thus, we had authority to promulgate emergency

rules on dog training under Act 169."
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So the authors of the bill have weighed in and
said that was not their intent and that the Judge is
misinterpreting their intent in that Act. Now, your
counsel told me what those legislators said had no
bearing on what the Act meant. So I don't know why
you guys don't talk. But it would be my view as
well that normally what legislators say
post-enactment does not determine what a statute
means. If they want to do that, they could do it
the legal way, which is to put in a corrective piece
of legislation, and maybe they will; maybe they will
on Monday. But at this point in time, what we had
was the express langquage of the statute.

Moreover, when you say to me, Judge, we're going
to do what you told us to do but you were wrong and
you're telling the Board the Judge is wrong, you're
not really doing what the Judge is telling you to
do. I wasn't telling you to do it. I was saying
you can do it. I said you have the authority to do
it.

But the view that the Department took and the
Board followed was they didn't really have the
authority to do it, and it's because, a big part,
the legislator said, "No, we don't have the
authority. It doesn't matter what the Judge says.”
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That's fine. That's thé route you wanted to take,
you're entitled to that view. You can have the
Court of Appeals or the legislature confirm it, but
in this Court, I had just ruled you did have the
authority to do it. And so you can't say "We're
doing what the Judge asked us to do, but we don't
have the authority to do what the Judge asked us to
do."

Actually, the general record in this case, and if
I hadn't represented state agencies in my career,
maybe I'd rankle at it, but there's parts of this
record that don't make sense to me. We've got, in
the summer, people -- I'm told by the State at our
hearings in August, at the end of August, and this
is both Mr. Dawson and Ms. Hirsch, that the reason
no restrictions were placed on hunting dogs or
training dogs was that the Board concluded they
didn't have the authority.

You really have to scratch that record to find
where they think about that or express it or where
it's even conveyed to them, except for this part
where Mr. Andryk is talking. There's some mention
where their hands are tied, but I think most people
would read that record as saying somebody told them
your hands are tied. They didn't put it in the
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record where that was told.

Like I say, I call it the way I see it. I'm not
saying that's exactly what happened, but I sure
don't see in this record where anybody thought
through what is the meaning of this statute, like I
did. I went through, I got the book out, and I read
it to you, and I used the words, but I didn't see
anybody ever doing that in the record that I have.
In fact, that includes these representatives who
just give us this fiat explanation of what the law
says or authorizes or doesn't authorize.

Again, it's a free country, and there's no reason
why legislators can't chime in on what they view the
law is, but it doesn't have a heck of a lot of
weight legally. It certainly risks violating a
separation of powers if you have a pending lawsuit
and the Judge is saying otherwise.

But in the last analysis, it is for the Court,
not individual legislators, to decide what statutes
mean as well as nonstatutory provisions. That's our
job. They make the law; we interpret it. They can
change it if they think we're doing it wrong. And
by "the courts,”™ I don't mean just me; I mean the
Court of Appeals and I mean the Supreme Court, it's
all of us have that right and authority because our
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Job is to determine what the law is, not to make the
law. It's not the job of the legislators to tell us
what the law is; it's certainly not in a pending
legal action or at least not in a way whose reliance
is going to get you anything. It doesn't get you
anything.

Again, I'm not saying you couldn't do it. You
did. It wasn't a contempt of this Courf. You
didn't have to do anything, but you're trying to
sell to me as something a lot more than actually
happened. BAnd that's also not only evident that
counsel is telling them that, but then the actual
discussion of why they're doing what they're doing.

We have Mr. Bruins on page 15 of this transcript
that Mr. Sinderbrand was kind enough to supply. He
says, "We have a judge's ruling, but this whole
thing isn't -- it's very fluid. It isn't totally
through the court process yet. So my estimation,
we're still under the directive of the legislature,
and that's why I made this motion."

Yeah. They viewed it as, in the summer, their
hands were tied. This time, though, I think they
had a little more explicit reason for -- it's more
explicit why they got to that conclusion. Again,
last summer, they certainly did nothing on training.
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In September, they took 1t up but only to take no
action. They certainly did not authorize the
training of dogs to hunt wolves. Their indication
of legislative intent was to not do anything at all.

And there was no evidence supporting the
continued existence of 17.04 (1) without any
restrictions, at least as to number of dogs, time of
day, time of year and possibly other things, with
the possible exception of this argument that they
appeared not to rely on that hunters can figure this
out for themselves.

By the same token, if hunters are going to limit
to six dogs, daylight and when snow is on the
ground, I don't know why they're objecting to a
regulation. It's kind of like the prohibition of
text messaging. I would never text while driving.

I would never text message while driving, but we
want those rules in place for the guy that doesn't
know that, and that's kind of the same as this.

There certainly was evidence before them.
There's really no contrary evidence that there was
some safe way to undertake the training of dogs
without restrictions absent real good luck that
everybody that did it was going to be smart.

So i do find NR 17.04(1) -- or I'm declaring
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17.04(1) to be invalid to the extent it authorizes
the training of dogs to hunt wolves without further
restriction.

One more thing on legislators trying to help out.

- And, again, it's their right. They can do it. That

letter had no analysis. It was just ipse dixit. We
say it's so, and that's how it is. Again, this
Court tries to articulate its analyses, but if the
author of legislation intends a statute to mean
something, the best way to do that is to put it in
plain English when they write the statute.

Mr. Lister suggested they could have put in this
statute that you're authorized to establish rules
regarding training. They could have said that.

They also could have put in this does not permit any
rules regarding training. What they did, in fact,
put in was that you have the authority to adopt any
rules that are necessary to implement or interpret
the statute.

And not only does_the language itself indicate a
broad grant of authority, Mr. Suder's comments
during the summer indicated that they wanted to
grant the DNR flexibility, and it makes perfect
sense that you would be granting to the agency
flexibility to come up with rules that would address
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these issues that had never been addressed in this
-~ never been at issue in this state, or at least
not in anybody's lifetime, because this would be the
first time not only that the State was going to be
allowing the hunting of wolves, but it would be the
first state in the Union to authorize the use of
dogs to hunt wolves. So it certainly would make
sense that the legislature would turn to the agency
and say give us what's needed that we haven't put in
our statute. But I think it mostly follows just
from the express language of that statute.

So I view that what happened here then was, in
terms of Preston, in my analysis, it is not that the
agency relied on factors which the legislature had
not intended to consider, but it is the case that it
entirely failed to consider an important aspect of
the problem, offered an explanation fof its decision
that ran counter to the evidence before the agency,
and was so implausible that it could not be ascribed
to a difference in view or the product of agency
expertise; therefore, I view it to be arbitrary and
capricious, and, as I indicated, I'm declaring it
invalid as exceeding the agency's statutory
authority.

Now, on the next part of it, that didn't really
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involve 227.12 because, as I indicated, there is
case law —-- the only case law we could find said
that you did not have to petition to modify, amend
or repeal existing rules, and in that case, we were
talking about 17.04 (1) which already existed. We
could still challenge the validity of that.

The cases on that that we were able to find were
Sterling Secret Service, Inc., versus Michigan
Department of State Police, 174 N.W.2d 298, decided
back in 1969 or '70; and then a little more recent,
Charleston Television, Inc., versus South Carolina
Budget & Control Board, 392 S.E.2d 671 decided by
the Supreme Court of South Carolina in 1990. The
former case was decided by the Michigan Court of
Appeals Division No. 1. However, we still have the
227.12 issue with respect to the non-rule, and then
we go take up that issue now, the non-rule.

I agree with the plaintiffs that the purpose --
227, it can be technical, and you can certainly get
kicked out of court on a petition to review an
administrative decision for some pretty technical
violations of service statutes. If you miss the
filing date by one day, you're out.

But on the rulemaking, rulemaking has a different
function. It involves getting input from the
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citizens, and I think I agree with the plaintiffs
that, in fact, rulemaking was occurring, everybody
knew it was occurring, a lot of input was going on,
and the point of the exhaustion requirement is that
people invoke the process. It's not to say a
specific form really controls over substance.

Moreover, I also think there was, in substance,
both substance and form, an essential compliance
with any petitioning requirement because certainly
at least five individuals were before the Board last
sunmmer requesting significant restrictions on the
definition of tracking or trailing. The only thing
that would say it wasn't perhaps entirely consistent
with 227.12 was that the agency did not issue a
clear statement as to the reason for its denial.

Even there, though, I think it was the hands
being tied as well as the subsequent clarification
in court that they didn't feel they had the
authority I think was sufficient to meet that
requirement. We certainly have been able to review
the issue of the agency's authority.

Let me just follow my notes here. In this
particular instance where we're challenging the lack
of restriction on hunting, I think a different
analysis applies than the one that I just applied to
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the training issue, and that's because, generally,
the absence of a rule is not going to be the basis
for relief.

Now, there are exceptions, and one exception
would be similar to what Mr. Lister and Ms. Siedman
have suggested where there i1s a requirement that you
set quotas for the zones, you establish the number
of hunting licenses. If the Board failed to do
those things, then mandamus could be sought. Even
then the Court would ordinarily not itself decide
what the right quotas are; it would order the Board
to go decide those.

There is a next level of agency authority, and
that's where the agency has the authority to act but
fails to act. This was the case in our case or my
view in our case. We did look at a number of cases
on this, and it started really -- I would say I give
credit to the intervenors. They had some good case
law on this particular issue, but also where it
started for us is we went back to Preston and we
thought, well, maybe we should take a look at the
underlying Supreme Court decision in Motor Vehicle
Manufacturer Association of the US, Inc., versus
State Farm Mutual Auto Insurance Company, 463 U.S.
29, 1983. We looked at that case and a couple
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others that I think are worth noting: Litterer
versus Judge, 644 N.W.2d 357, this was decided by
the Iowa Supreme Court, 2002; and then a couple
cases cited by the intervenors: Norton versus South
Utah Wilderness Alliance, 542 U.S. 55, decided in
2004; and then a District of Columbia Circuit Court
decision -- I think Judge Leventhal had passed away
by the time this was decided in 1981 -- WWHT, Inc!,
versus FCC, 656 F.2d 807. All of those cases
recognize, to some extent, a challenge to an
agency's failure to adopt a specific rule outside of
the mandamus realm.

But in Motor Vehicle Manufacturer Association of
the US, which is what Preston relied on.—— and, of
course, Preston itself didn't have to do with an
agency's failure to act. They had a specific
rule -- the Congress has expressly provided that I
think it's the National Transportation Safety Board
or some similar or maybe USDOT could not rescind
prior safety regulations, or it could, but it would
be subject to court review, the same as if they
enacted it. So it had a special statutory review
provision that we don't have here. These other
cases recognized a right to take a look at an
agency's decision not to do something, but they were
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extremely deferential to the fact that the agency is
charged with making those decisions.

Moreover, it's almost nonjusticiable to come up
with what standard we would say -- of the universe
of possible rules, what rules should be .adopted by
this agency that weren't? There's probably millions
of rules that we could argue that should be adopted
that weren't. But I found Litterer versus Judge,
the one written by Judge Kady (ph), to be probably
the most accurate because, 1n that case, 1t was made
clear by the Iowa Supreme Court you could, in fact,
ask a court to rule on whether an agency had the
authority to adopt a rule but not necessarily to
order them to adopt a rule. So it was the
intermediate between mandamus and nothing.

And that was my essential ruling, and I felt
quite comfortable with it last summer, and I feel
quite comfortable with it today. I find this agency
does have the authority to adopt further definitions
and restrictions on the use of dogs to track and
trail wolves. Tracking and trailing wolves in
hunting is not a self-defined term, and as with the
non-clubbing and the nighttime restrictions, it 1is
certainly appropriate and actually, just under
Section 21, authorized for the agency to exercise
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that authority.

So that would be my ruling, a declaratory
judgment, that the agency has that authority. And
now you can't get a letter saying to you the Judge
is wrong. Before it's fine, you did, you were
legally entitled to, but now you cannot disregard
that ruling unless you get it reversed on appeal,
stayed on appeal or reversed by the legislature, all
of which may happen, but I'm just saying at this
time that is your authority. I'm telling you you
have that authority, and it is based on Section 21
of Act 169 and the analysis that I've already gone
through on that statute.

But that's the extent of my ruling. I cannot say
on this law that there is a mandamus here. They
have the authority, but they didn't have the
obligation to do more than they did. I cannot
discern some justiciable standard by which I can
tell them go further regulate the hunting -~ the
tracking and trailing of wolves.

As I said, that would be the extent of my ruling.
That's because there is a real difference in my mind
and I think the law as well, hopefully the law as
well, that there is a real difference between an
affirmative rule which is challenged as invalid --
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in this case, the authorization to ﬁse dogs to train
to hunt wolves without any restriction -- versus the
nonexistence of a rule. And the nonexistence of a
rule is largely nonjusticiable and really 1s a
matter for this Court only to declare what the
authority of the agency is, not to tell them how to
exercise it.

So that will be my ruling. I have not prepared a
written ruling because I wasn't sure where we were
going today, but I will issue one early next week.
It is possible, as I indicated, maybe there will be
some examination of this ruling or other issues, not
Jjust to say my ruling but even just how you use dogs
to hunt wolves in the legislature in the next
biennium.

I don't view it really as a red issue/blue issue.
I think a lot of people in this state think it's
nuts to use dogs to hunt wolves. I don't have a
strong opinion one way or the other, and even if I
did, that's not the question. I respect the fact
that a small minority of people who want to use dogs
to hunt wolves have gotten their way notwithstanding
whatever the majority might believe. I have to say
my hat's off to you. If you can accomplish
legislatively what a large number of people in this
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state think is a crazy idea, and there's only about
20 of you or 200 or whatever the number is, you've
manipulated the system in a way that's gotten
success for you, and it's impressive. I don't
personally take any offense of the fact that a small
number of people occasionally get their way in the
legislature. Occasionally there's laws enacted
regarding judges, which there's probably as few
judges as there are people who want to use dogs to
hunt wolves. That's just how it is.

But I do think the issue has been more -- the one
advantage to the plaintiffs at this time,
notwithstanding the fact that I don't think their
political position has been enhanced by the last
election, but the fact is the matter is now more in
the public eye than I think it was before. Maybe
I'm wrong on that. I know it's in the public eye
because I've got the case. I don't know if I would
have followed it at all if I hadn't gotten the case.
When I got the case, I didn't know it was an issue,
but I think, a lot of people, that's probably the
case.

The plaintiffs may have some remedy in the
legislature, but at the same time, the defendants
might. That's not this Court's determination. Mine
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is just to say what I believe the law is today, to
apply it to the record that was given to me, and
that's what I've done as best I can. Is there
anything further?

MR. SINDERBRAND: Your Honor, in view of
your decision, we would like to submit affidavits
just to confirm the standing of the plaintiffs, and
we can do that early next week, if that's okay with
you.

THE CQURT: All right. Any objection to
that? Extracting the concession from them, what do
you want to do then? Want me to hold off on issuing
my written decision? It wouldn't be a long
decision. It would be for the reasons stated on the
record.

MR. SINDERBRAND: We can do it by Tuesday,
your Honor, i1f that's okay.

THE COURT: Okay. Any problem with that?

MS. SIEDMAN: Yeah. We submit that, after
the Judge's ruling, to submit standing declarations
or affidavits at this point is far too late, and I
think that standing is an issue that may still be in
question if anyone decides that we want to take this
up on appeal. So I think it would be inappropriate
to allow an opportunity to provide affidavits to
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which we can't respond. So I would say that they
accepted their standing as they presented it, and we
stipulated to go forward based on the standing as
they presented it.

THE COURT: Mr. Dawson.

MR. DAWSON: Well, I don't know why we
need the submission of affidavits given the
stipulation we made.

THE COURT: Why do you need it given the
stipulation they made, Mr. Sinderbrand?

MR. SINDERBRAND: My understanding --
well, maybe I didn't quite understand the
stipulation. If the stipulation is that the
affidavits would say what's in the --

THE COURT: The Complaint.

MR. SINDERBRAND: -~ the Amended Complaint
and that stands, I'm fine with that.

THE COURT: That was it, though, wasn't

ite

MS. SIEDMAN: That was it.

THE COURT: That was it, Mr. Dawson?

MR. DAWSON: Yeah, that's my
understanding.

THE COURT: So he's fine. Anything else?
Go ahead.
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MR. SINDERBRAND: Arid that is the stay
that exists with respect to hunting. I know the
hunting season won't happen again until next
November or October, but is that --

THE COURT: The temporary injunction will
be dissolved, is dissolved, will be dissolved as
soon as I issue the -- I would intend my decision --
there's some rules on this; when it's issued, when
it's rendered, when it's entered. But I'm intending
that my judgment be effective as soon as possible on
this, so it's the invalidity as to the one, the
declaration as to the other, and the temporary
injunction is dissolved because we've now gone to
final judgment.

By the way, one thing. This is where I came to
as I was thinking through all our arguments about
what about the guys from the Rear Association that
think it's their constiftutional right to go out and
train dogs if I don't have a restriction on it:

They are parties, and they may be subject to some
further relief of the Court, but it has not been
presented in any kind of formal way or appropriate
way that I could rule on today.

I was asked to rule on the validity of rules, and
that's what I did. So I think we'll just leave that
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issue, 1f it ever comes up, for another day. I
think Mr. Lister said the prudent hunter would take
into consideration the Court's ruling. Anything
else?

MR. ANDRYK: Can I ask you a clarifying
question on your ruling?

THE COURT: You may.

MR. ANDRYK: You're issuing an injunction
on 17.04(1) as applied to --

THE COURT: No, a declaration. It's
invalid.

MR. ANDRYK: 1It's invalid-?

THE COURT: Yeah, as applied to -- to the
extent it authorizes the training of dogs to hunt
wolves.

MR. ANDRYK: We're involved in a
rulemaking process that we're going to hearing on
this spring. It's a permanent rule proposing
restrictions on training dogs to hunt wolves. So
when we get through that rule process and the
Department promulgates some restrictions on training
dogs to hunt wolves, that's going to be a new rule.

THE COURT: I think what you have to do at
that point is ask for relief from judgment in a
formal way under 806.07, and I'll take a look at it,
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and if it seems appropriate that we do something
with that ruling, we'll do it.

MR. DAWSON: Although, if the DNR adopts a
superseding rule, a new rule, then it's a new ball
game; right?

THE COURT: That's so hypothetical for me.
We'll take up the ball games as they get dealt us.
You have a new ball game, come into court, and I'1ll
take a look at it.

MR. SINDERBRAND: Judge, for clarification
by virtue of your ruling on NR 17, does the
declaration mean that training with dogs to hunt
wolves on free-roaming wolves is not authorized --
is prohibited under state law?

THE COURT: ©No. My rule is that that rule
is invalid. 17.04(1) is invalid to the extent it
authorizes the training of dogs to hunt wolves --
wild-roaming wolves. That's what my ruling is. You
need any supplemental relief or whatever, you're
going to have to bring it in a more formal way.

Anyway, 1it's been a more interesting case than I
ever thought it would be, and it certainly was a
pleasure working with all of you. We may come back
into contact as things develop, either if they seek
supplemental relief or the agency adopts the
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permanent rules, and when that happens, we'll just
take it up as needed. So thank you all, and all the
audience, thanks for enduring all this. You were a
good audience. We're adijourned.

(Adjourned at 4:02 p.m.)
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STATE OF WISCONSIN )
) Ss
COUNTY OF DANE )

I, THERESA L. GROVES, Official Court Reporter, do
hereby certify that I took in shorthand the
above-entitled proceedings held on the 4th day of
January 2013, I reduced the same to a written
transcript, and that it is a true and correct
transcript of my notes and the whole thereof.

Dated at Madison, Wisconsin this 25th day of

January 2013.

Theresa L. Groves, RPR
Official Court Reporter

The foregoing certification of this transcript does
not apply to any reproduction of the same by any
means unless under the direct control and/or
direction of the certifying reporter.
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THE COURT: This is 12CV3188, Wisconsin
Federated Humane Societies, Inc., et al., versus
Cathy Stepp, et al. Could I have the appearances,
please.

MS. SINYKIN: Jodi Habush Sinykin.

MR. SINDERRBRAND: Carl Sinderbrand on
behalf of the plaintiffs, and Robert Habush is on
the phone.

MR. DAWSON: Assistant Attorney General
Thomas Dawson for Defendant DNR.

MR. ANDRYK: Chief Counsel Tim Andryk for
Wisconsin Department of Natural Resources.

MS. HIRSCH: Cynthia Hirsch, Assistant
Attorney General, for defendants.

THE COURT: Ms. Siedman.

MS. SIEDMAN: Yes, I'm here, your Honor,
here for Defendant-Intexrvenor Safari Club
International.

THE CLERK: There is one more I forgot.
I'm sorry. Thomas Janczewski.

THE COURT: Sorry. We have to do this
over again. We'll call you right back, Mr. Habush
and Ms. Siedman. Off the record.

(Off the record)

THE COURT: We are back on the record.
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What we did off the record was added Mr. Janczewski.
Mr. Janczewski, you're there?

MR. JANCZEWSKI: I am, your Honor.

THE COURT: Okay. And everybody else that
should be is either here or on the phone. We won't
go through all the appearances again. Msg. Siedman,
my understanding was Mr. Lister wasn't going to
participate today.

MS. SIEDMAN: That is correct, your Honor.

THE COURT: And that's good because I was
just planning on issuing a supplemental ruling here
to clarify something that was brought to my
attention by the plaintiffs.

Just as a matter of procedural background, having
issued my decision back Friday before last, I had
intended that that would be our final decision in
the case; although there might be subsequent
proceedings that we talked about, this would be
sufficient for the parties to appeal or whatever
they wanted to do with the case.

And then, before I had a chance to actually issue
the paperwork on that and we had a trial scheduled
that week, I got the request from the plaintiffs to
hold off so they could request reconsideration or
clarification. The State objected, and I thought
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the State's objection probably was procedurally
appropriate, but the fact is, I would just assume
knock out one piece of paper, and then you can take
it from there.

And the fact is I also thought the plaintiffs’
request for clarification, without actually hearing
any argument on it, was appropriate, and it was
something I had thought about in the case, so it was
something that I might have even mentioned when I
was making my decision, but I neglected to do so
probably because I didn't see it as central to the
issue. So I went back and am prepared to address
that issue principally right now.

As I went through that process, it did modify my
view a little bit on where we're at, and I'l1l
indicate that as I go through this. Basically the
real essence of my ruling, though, was the
distinction between the hunting and the training
being principally divided between lack of a rule or
a challenge to the lack of a rule versus the
existence of a rule that did authorize training,
even though there hadn't been any consideration as
to how that would impact anybody should wolves be
hunted. So that was still a basic dichotomy in this
case that I continue to adhere to.
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As I say, in the hunting case, I was dealing with
the claim that I viewed, essentially -- regardless
of how it was sculpted, it was essentially a
challenge to the fact that the Board had not adopted
a rule that the plaintiffs felt should have been
adopted. I remember, even early on, suggesting
whether really what was being sought was mandamus,
and the case of Norton versus Southern Utah
Wilderness Alliance, to me, confirmed that that was
a correct instinct; that normally, 1f we're talking
about an agency's failure to do something, mandamus
is the appropriate remedy.

When it comes to rules, though, you really need a
pretty plain duty for the Court to be ordering
something. For example, you might have had a law
that directed the Board establish rules for the safe
and humane use of dogs that are used to track and
trail wolves in hunting, and then, if they didn't do
that, then we would issue a mandamus. Even then, we
wouldn't be telling them what rule to adopt; we
would just tell them to do it. That's what the
mandamus part of it is.

I viewed this case, because it was brought this
way, as essentially a 227.40 case, which is one
seeking a declaration that a rule or rules were
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invalid. 1In the last analysis, I really couldn't

‘find anything on the hunting side to declare

invalid. There was no actual affirmative rule to
declare invalid; however, I do believe it's the case
and further research indicated to me that the case
law recognized the failure to act by an agency,
based on an incorrect view of its legal authority,
as something that is actionable. It is actionable.
It's just that it's not actionable in the sense of
then telling somebody to adopt a rule, and I'll get
to what it is actionable in the sense of.

And, in fact, we had a couple cases I cited last
time that recognize that distinction, and this again
was one that I thought was correct-when we talked
last summer, and I'1l1 get to that in a moment when I
talk about the injunction that I issued.

But, for example, in the WWHT versus FCC case
that we cited last time from the D.C. Circuit,

656 F.2d 807, it talked about -- I always have
difficulty getting the page numbers right on West
Law. This would have been at page 819 I believe of
F.2d. It mentioned a case of NAACP versus FPC, also
D.C. Circuit 1975, 525 F.2d 432, affirmed 425 US
662, and in that case, the D.C. Circuit had wvacated
the FPC's order, Federal Power Commission I believe,
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dismissing petitioners' request for rulemaking on
the ground that the commission was mistaken in
concluding that it lacked jurisdiction to promulgate
regulations concerning employment discrimination by
its regulatees.

And then similarly, in the Iowa Supreme Court
case that I cited last time, Litterer versus Judge,
644 N.W.2d 357, that's the Iowa Supreme Court
decided back in 2002 and it looks like this is at
page 362, the Court said "The failure of an agency
to act based upon the perceived lack of legal
authority to act and the fallure to act based on the
exercise of discretion are different concepts. They
may both be reasons for the failure to act, but the
lack of authority to act does not implicate the
exercise of agency discretion because there can be
no discretion to exercise if there was no authority
to act; thus, judicial review of the authority of an
agency to act does not undermine agency decision
making or meddle in the wisdom of agency decision
making.

For this reason, we do not believe the denial of
rulemaking, based upon the lack of legal authority,
falls within the" -- quote -- "on-the-merits" --
close quotes -- "requirement," and that's under Iowa
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statutes, "unless the agency has no legal authority
to act. Yet, this requires a judicial
determination."

And I just like this internal cite here. "See
Hamilton versus City of Urbandale, 291 N.W.2d 15 at
page 19, Iowa Supreme Court, 1980" -- parentheses —-
"The interpretation of a statute can only be
determined by the judiciary" -- clcse parentheses.
And this is an aside to this quotation. I like that
because, remember, last time I was saying the
judiciary, not the legislature, determines what
legislation means.

"Courts do not invade the discretion of the
agency by examining the legal authority to act, and
an agency that has authority to act but fails to
exercise that authority based upon a false belief
that there is no such authority abuses its
discretion."

So that's where I saw this case because I had
concluded, and I believe rightly but, of course, it
could have been wrongly, that, under Section 21 of
Act 169, the agency did have the authority to
promulgate emergency rules that address the safe and
humane use of dogs in hunting wolves, they did have
that authority, and they told me as well they didn't
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exercise that authority because they didn't believe
they had it. They didn't do anything because they
didn't believe they had that authority.

That was more found in the representations of
counsel at the end of August in the two proceedings
we“had than it was -- it was less clear in the
records, but I was ready to accept that
representation. So that's where I saw the claim as
to hunting falling; in a mistaken belief by the
agency that it lacked authority to take up the issue
of establishing rules for the humane and safe use of
dogs in hunting wolves. That's where I saw that.

Now, at this point in the case, though, the hunt
was over. Regardless of what I did as to that
issue, I didn't really need to take any further
action to protect dogs or people because further
hunting was not contemplated until next fall at the
earliest. So that's why it sort of changed the
nature of what I was dealing with two weeks ago.

Now, I have to say, when I issued my decision on
January 4th, I was not actively considering the
possibility of a remand to the agency on this issue,
and it may be that that was because I had a sense I
knew what the agency would do, or it may be because
my view of the review on a remand would be extremely
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deferential. But I think the main reason was that I
was doing this as a 227.40 case which is seeking a
declaration that some rule or rules are invalid, and
I couldn't find the rule that I would declare
invalid, so I couldn't see what relief I'd grant
there, rather than a 227.12 case which would be a
request for rulemaking.

However, as I thought about this further just in
the last week and considering the authority that
I've looked at, I think it would not be uncommon, if
an agency had the authority but failed to exercise
it in the mistaken belief that it didn't have the
authority, to, in fact, remand the matter to the
agency.

Now, there were some aspects of the record that
weren't quite as clear and crisp as I might have
preferred on this. First of all, as I said, it
wasn't quite clear exactly how the Board came to the
conclusion last summer that it lacked the authority
that it said it didn't have, but, again, I accepted
the representations of counsel essentially on this.
And, also, the plaintiffs did not formally request
rulemaking under 227.12, so I don't know that that
~-- while T ultimately held on January 4th that they
weren't required to do more than they had done, it
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wasn't quite out there that the agency should now
issue some kind of reaction to the request.

Normally, under 227.12(3), the agency has to
either decide to do rulemaking or not do rulemaking
and issue some kind of statement, if it doesn't do
rulemaking, why it didn't. My guess is that that's
going to be viewed rather deferentially, in fact,
probably extremely deferentially, but still the
agency probably would have to do that.

Further making it difficult or making the record
a little less clear and crisp than I might have
liked was that the September 26th agenda seemed to
speak to training rather than hunting, which was the
point the plaintiffs made. The Board definitely
considered a fair amount of hunting issues, but that
wasn't really on the agenda.

Andvit‘s not clear, when you go back and read the
transcript and the minutes, exactly what the Board
thought its authority was at this point. I know it
was sort of thinking it might be able to satisfy the
Court by considering the issue, but not really in
the sense of saying, "Yes, we have the authority to
consider the issue," and particularly since, you may
recall, in the training issue, they continued to
assert they didn't have the authority to address the
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issue. So all of that made it fairly unclear.

And the decision on when to dot Is and cross Ts
in this kind of case really involves the
intersection of judgment, law and realism. And
while I might say, well, I think I know what the
Board would do if I remanded it, telling them
basically, well, what I'm going to tell them,
basically you do have the authority and treat this
as though vou've got a pending 227.12 petition and
just act on that because there's two things you can
do: You can deny it or you can continue with
rulemaking.

I'm not sure any further procedure is needed, any
further hearing is needed. I'm not going to make a
ruling on that, but I'm also not going to say
specifically that the decision would be viewed very
deferentially, but that's certainly consistent with
all the law I have. And I don't want this case to
go on and on and on while we keep doing things where
we know what the outcome is going to be.

But, on the other hand, you never know. Just
because I think I know what the Board would do or
can guess what I think the Board would do on that
kind of remand, you never know. They might say,

"Okay, it's clearer now what we're supposed to do,
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and maybe, at that point, they would decide to do
further rulemaking. So I can't conclusively predict
what they would do.

Do you have, by the way, our order?

THE CLERK: I do.

THE COURT: Do you have it handy by any
chance?

THE CLERK: I do.

THE CQURT: While she's doing that, let me
go back then to the i1ssue of was I wrong last summer
when I concluded that the Board's failure to take
this up was arbitrary and capricious. Yes and no.

I think the case law says it 1s arbitrary to not
take up an issue that you have the authority to take
up and the mistaken belief that you don't have the
authority. So in that sense, I was right.

But vyou recall, when we met on January 4th, I had
concluded that the case law we were principally
dealing with, such as Preston and the case that
Preston had relied on from the US Supreme Court,
Motor Vehicles Manufacturer Association, 463 US 29
decided in 1983, those are actually cases where
there was affirmative agency action. There was an
affirmative rule; although, in the Manufacturer’s
case, 1t was an affirmative changing of a rule under
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a special law of Congress for judicial review. And
similarly, Liberty Homes, there was a specific rule.
It wasn't the absence of a rule.

In that sense, I think I probably was not
applying the precise legal standard that would apply
in this case and was a reason why that's as far as I
wanted to go last time was, in entering the
declaratory judgment, to say that the agency does
have the authority under Section 21 to take up
issues of the humane and safe use of dogs in
hunting, but not to tell them what to do beyond that
because I didn't have here something that would
allow me to issue é mandamus .

And even if you have mandamus, again, you just
tell the agency go take it up, go do more, go decide
more. You don't say here's how you have to decide
it. I wasn't even there; I just had a fairly broad
grant of authority, and it was up to the agency to
determine what to do.

So last summer, I feel as though I had what could
be called an arbitrary and capricious conclusion of
the agency or lack of action on the agency based on
this incorrect assessment of its authority. But
coupled with that, of course, I had imminent and
what appeared to be pretty significant irreparable
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harm that was not really disputed. 8o I had a legal
basis, plus irreparable injury, and in those
circumstances, it's not at all uncommon to grant a
temporary injunction.

There is a change in my view in the law on this
since last summer in that I don't think Preston and
related cases adequately provide a standard for
assessing the failure of an agency to adopt a rule,
to adopt a rule, absent either a direction to go
adopt a rule of a certain kind -- for example, as I
said, a rule to deal specifically with the safe and
humane use of dogs in hunting -- absent that, except
in this very special case where the agency has
concluded it doesn't have authority to do anything,
and in my view, it does.

Again, there the remedy is to do what I'm
proposing to do, which is to declare that the
Wisconsin Natural Resources Board has the authority,
under Section 21 of 2011 Act 169 -- that's the right
rule; right? Right statute; right? Right law;
right? Okay -- to promulgate emergency and final
rules for the safe and humane use of dogs in the
tracking and trailing of wolves in hunting. So that
is my declaration. That is a declaratory judgment.

I am going to go further this time than last
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time, though, and would remand the matter to the
Natural Resources Board with instructions that,
within 45 days of the date of this order, the Board
determine, in accordance with Wisconsin Statute
Section 227.12(3), whether to undertake further
rulemaking pursuant to the authority that I've just
declared. So it will be up to the Board to do what
it does, and 227.12(3) provides the procedure for
that, and the basic procedure is you either take up
rulemaking or you deny the request; if you deny the
request, you need some statement as to why you
denied 1it.

I don't want this case drawn out further. I
mean, I'm happy to hear any issue, it is my Jjob, but
I do really feel this is going to be the final
ruling in this case, except for supplemental relief
that might exist. Sco all I can say to the
plaintiffs is I don't want to think in advance and
say what they've done is fine because I don't know
what they've done. They haven't done anything.

But I do want to say to the plaintiffs, the
record I had from September 26th, if that had been
properly on the agenda and if there had been less
ambiguity about the agency's authority, I strongly
suspect I would have sustained the Board's decision

17



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

not to do anything further, and that was because
they actually looked at some alternatives, including
the mortality during the winter, and were looking to
get more information, and it was what I would call
rational. It's not necessarily what I would do, but
it's not my job to determine that. It's their job
to determine that. My job is to determine the
lawfulness of it.

So that will be my order. I will reiterate my
order that the defendants-intervenors' renewed
Motion to Dismiss for lack of standing is denied. I
will incorporate the Court's ruling of September
14th in that regard in my recital. And I will
reiterate my declaration that NR 17.04(1) is invalid
as exceeding agency authority to the extent it
authorizes the training of dogs on free-roaming wild
wolves.

Now, as I said, I don't see the need for any
further injunctive relief at this time, at least as
to the agency. As we said, maybe there's something
we have to do with the intervenors if they go out
training, but we're going to take that up if I have
to. I'm not doing that today. But I don't think I
need to do what I did last summer with respect to
the agency because the hunt is over for the year.
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In 45 days, they'll have acted oh this, and
assuming they act lawfully, and I'm going to presume
the agency will act lawfully, there would be no
basis for granting relief. And if the worst case
comes, you can come back to this Court or the Court
of Appeals or somewhere in the fall, if there's some
realistic basis, to get an injunction. But right
now, the injunction isn't needed on the hunting.
Even if I say what they've done orvhaven't done 1is
arbitrary and capricious, the hunt is over for this
year, and we can just let the injunction be
dissolved, as I indicated.

Since I have you all here, let me just say a
couple more words. I was just going to mention a
few more things on the training issue, Jjust since I
do kind of have you here, and this, of course, is
because it also stands, for me, in contrast with the
hunting issue.

I would also note that the provisions in 227710
and 227.11 that were relied on in objecting to
hunting really don't seem that opposite here to
training. There has been, as I said before, a
substantial change in the legal landscape as to
rules, even though there was, in place, a rule, we
have an affirmative rule, but there's been a
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substantial change in the legal landscape that would
appear to authorize, by the text of that rule, the
training of dogs to hunt wolves in the wild with
virtually no restriction, other than don't kill the
wolf I believe. And the impact on dogs and wolves
was certainly not considered at the time that rule
was adopted, and no one was ever claiming that.

I would point out one of the cases that I relied
on which we got from the intervenors, the WWHT
decision, points out that there is a special rule
for judicial review of an agency's failure to make
rules that "An agency may be forced, by a reviewing
court, to institute rulemaking proceedings if a
significant factual predicate to a prior decision on
the subject either to promulgate or not promulgate
specific rules has been removed." That's at page
819 of the WWHT decision. That really is much more
like what we have here. And then, on top of it, I
have the September 26th minﬁtes and all the various
attachments and all the submissions as well as the
transcript of what went on there.

And as to the training part, I just would
reiterate, realistically, this contrasts again with
the hunting. Even though hunting wasn't on the
agenda, I thought really the Department had sort of
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a substantial response on the hunting. On the
training, I really found there to be guite a bit of
confusion as to even what the Board was doing since
they were talking so much about hunting. There was
confusion between whether they were talking about
hunting or training.

This not only occurred in the Board's discussion
but also in the various statements that were
provided to the Board by various people. The
legislators who said that they didn't have the
authority to adopt rules, nevertheless, also said
they anticipated rules would be similar to the bear
rules, which, of course, wasn't adopted. And, in
fact, I think a reasonable person would think you
would at least consider, in a real serious way,
adopting training rules that would match the hunting
restrictions, and that just didn't happen here.

The actual analysis was quite muddled. They
continued to believe or at least the movement
continued to believe, and the legislators, as I said
last time, helped them along in this belief and
actually I think I also said counsel did, that they
didn't have authority to do anything. So it was a
very muddled approach to training that left a very
significant issue untouched and really punted was
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what they did on this one, which made some sense for
hunting because you can say let's wait to get some
information.

But hunting had restrictions, but on training,
there were absolutely no restrictions and very
little way of articulating why waiting and just
seeing what happened was a good idea, and that was
the extent of really the discussion. It was very
limited and again relied also on the fact that they
did not believe they had authority.

And, again, this wasn't some minor issue. This
had to do with the first-ever use of dogé in the
United States, since wolves became endangered, to
hunt wolves. It wasn't Jjust the state. It was
anywhere in the country. And there are rules for
how you train dogs to hunt rabbits, but nothing at
all on what you do when you train a dog to hunt
wolves. And everyone in the court on January 4th,
all the attorneys agreed that the one thing the
Board did not do was authorize training of dogs to
hunt wolves.

So I don't even see this part of the decision
turning on whether Section 21 authorized the Board
to adopt emergency rules relative to training. I
had and have an existing rule that authorizes the
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use of dogs in training, and it has not considered
all of these many factors, and it certainly didn't
consider it at the time that the rule was adopted

and the risk to wolves and the risk to dogs and how

you're going to approach that.

But the fact is I did conclude that the Board did
have the authority to address training under Section
21 of Act 169, and that only made it worse because
it didn't even have to use the regular emergency
rulemaking process. There was this streamlined
process available to it. So, to me, it underscored
the inappropriateness of felying on an existing rule
that was adopted long before wolf hunting was
permitted without any real serious consideratioh of
what was needed to make that a safe venture for all
involved.

This is my final comment here. After I thought
about how does my decision look just to somebody
from the outside, it would be natural for you to
wonder, well, wait a minute. You can use dogs to
hunt wolves, but you can't train the dogs to hunt
wolves? And that seemed a little odd to me. Like,
who would set that up? Well, I didn't set it up.

It wasn't my decision to authorize dogs in the first
place. It wasn't my decision to authorize the
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training of dogs. I'm just merely applying the law,
and this is how the chips fall.

I would point out, though, that this sense that
the two really go hand in hand buttresses my
conclusion that, in fact, the Board did have the
authority under Section 21 to take up training and
not really hunting; that really training is a close
component to hunting, unless we plan on using dogs
that never had any training, and, therefore, the
Board would have authority to address those issues
that were necessary to ensure the safe and humane
use of dogs in hunting and training to hunt. Again,
the reason for this distinction in outcome is that
there is a legal difference between these two
aspects of a challenge to a non-rule versus the
existence of a rule.

And finally I point out that there are
restrictions that are contained in the statute and
the rule that the Department adopted as to hunting.
In contrast, there's really nothing with respect to
training, aside from the don't-kill-the-wolf rule.
So there are those reasons why it came out this way,
but it is principally driven by my view of what the
law is and what the record said.

I guess I had one final comment. It occurred to
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me perhaps I should strike my comments at the end of
the proceedings that had to do with how things might
go in the political process and all that. But the
reality is the political process is there, and
everybody knows it's there, and that's how it got
here in the first place i1s we got this law through
the political process.

The only thing I would change there is I guess I
would strike my statement that my hat was off to the
people that wanted to use dogs for getting their
legislation passed. The Court doesn’t tip its hat
to anybody who succeeds in legislation. That's just
how it works. And so I was being dry at that point,
and I'1l1l strike that part of my comments.

As to what might occur politically and what --
and there were certainly, as I said, political
aspects. Obviously, it doesn't get adopted except
through the political process, and there were parts
of the case that suggested political components.

But heck, that's government. Outside of the
judiciary, we expect the executive and legislative
branches to be somewhat political. We call them the
political branches.

I'm not going to go further down that. I'm
putting my hat back on my head in terms of the
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hunters' ability to get this through. So that's my
only comment there. That's it.

I've indicated what my order is going to be. It
is intended that this will be a final decision for
purposes of appeal, and I've gone through it:

Motion to Dismiss for lack of standing denied, Board
has authority to adopt emergency and final rules on
the use of dogs to track and trail wolves in hunting
pursuant Section 21 of Act 169, is being remanded to
the Resources Board to make some determination
within 45 days consistent with 227.12(3) whether
it's going to undertake further rulemaking under the
authority that I've declared. I'm continuing to
declare Section NR 17.04(1) invalid to the extent it
would authorize training of dogs on free-roaming
wild wolves, and then the temporary injunction that
was issued on August 31, 2012 is vacated. Anything
further?

MR. HABUSH: Judge, this is Mr. Habush.

THE COURT: Yes.

MR. HABUSH: I wondered if you would
dispossess the DNR and some people in the public
that interpret your ruling as an implicit
endorsement of using dogs to hunt wolves without
reasonable restrictions to avoid encounters, because
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that's the PR message that came out from the DNR
after your last decision where people are told that
because you did 1ift the injunction on using dogs to
hunt, and I understand you felt the season was over,
but it's being used as an attempt to suggest that
you, by not talking about hunting dogs with
reasonable restrictions, in effect, are saying it's
okay to use dogs to hunt wolves without restrictions
to avoid dangerous encounters, and I wondered if you
would at least dispossess the DNR of that suggestion
that that's what you feel.

THE COURT: T think we say "disabuse,™ not
"dispossess." But let me say this: Since I've had
this case, some number of people that know me, like
neighbors, they have no compunction about telling me
what they think about my decision. And people are
of the view that the Judge is making some kind of
endorsement of this practice or that practice, and
all T can say is I've tried to say this throughout
these proceedings: My Jjob is not the third vote on
matters of policy. My Job is limited to what's
legal and what's not legal.

And I have only attempted, in my decision, to
evaluate what the agency has done from a matter law;
not is it good policy or is it desirable or would I
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endorse it or would I ever let a dog out doing those
things. ©None of that is my decision. So I don't
know if that answers your regquest, Mr. Habush, but I
think that's the extent to which I want to say it.

I just want to reiterate and it's just really
hard to -- lawyers understand this, but it's almost
impossible to get anybody else to feally bite on
this: A judge's job is to be impartial and decide
cases based on the law, evidence and reason and that
alone. I tried my hardest in this case to do that.

And I also will say, aside from this modification
on the 227.12(3), it has not, since I issued my
decision, ever occurred to me that my ruling was
incorrect. This continues to be my honest call of
the case. I'm just like an umpire. I'm calling the
balls and I'm calling the strikes, and I'm just
doing it the best I can. I'm not saying I like this
team or that team, this hitter or that pitcher. I'm
Just calling them the way I see them.

If that's what you need, Mr. Habush, that's what
I can give you. Beyond that, I'm going to cut it.

MR. SINDERBRAND: Thank you, your Honor.

THE COURT: Anything else?

MR, DAWSON: Your Honor, one last thing.
With regard to your remand order, I'm informed by
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counsel for DNR, who might explain, that DNR may
have already complied with it. Are you interested
in that information?

THE COURT: I'm not asking for anybody to
come back to court on any issue. If it happens, you
do, but I'm saying, within 45 days, do with it
what's appropriate under 227.12(3). If you did it
yesterday, then probably you've complied with my
order I would think.

I'm going to let them look at what you did, and
I'1ll let -- "them" being the plaintiffs, you guys
that can't see me pointing. I'l1 let the plaintiffs
tell me if there was some deficiency. I just wanted
to say I don't want to see this case dragged on
further in circuit court.

I really enjoyed working with you all. 1It's been
an interesting case. It's been an interesting
problem of review of an administrative agency, but
at some point you want to let the parties move on,
whether it be political or appeal or whatever or
rulemaking even. Whatever they're going to do, I
want to let them do their thing, and I think I've
done what I can do in this case.

So as I said to the plaintiffs, had I had a
cleaner record, I probably wouldn't do the remand
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because I think, on September 26th, a lot of the
considerations and the matters discussed will
probably pass the test of reasonableness, which is
basically our test at this juncture. It's quite
differential when we're talking about a non-rule.

MR. HABUSH: Judge, if the DNR does not
come up with rules that impose reasonable
restrictions using dogs to hunt wolves that would
avoid the encounters, would the plaintiffs be able
to come back into your court?

THE COURT: Okay. What I'm contemplating
is that the Board will make a decision whether to go
to further rulemaking or not. That's the 227.12(3)
decision. You either do further rulemaking or you
don't. If you don't make it, you have to give a
reason. I don't know that it has to be the
lengthiest of reasons, but you have to give some
reason.

I'm not saying today what that reason should be,
but what I am suggesting to the plaintiffs is my
view is that kind of review, and these are the cases
I cited to you guys from Iowa and the D.C. Circuit
and the US Supreme Court, that review is perhaps the
nost deferential we have absent a mandamus, and, as
I said, we don't have a mandamus here.
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So if they came back and said we decided not to
do a rule because we don't have the legal authority
to do it, well, vyes, we'd give you some relief
because they missed something there.

MR. HABRUSH: My question is what if they
come back and say we don't think we need to put
reasonable restrictions on using dogs to hunt wolves
to avoid encounters? My question is can we then
come back to the Court?

THE COURT: I'm not precluding you from
coming back. I'm assuming they would say more than

just that one sentence. They would have like a

second sentence at least, "because, because." But
beyond that or whatever -- there's a variety of
becauses. I'm not going to jump the gun and say

what becauses are going to work and what becauses
aren't, other than I gave you the example that I --
again, for somebody who's not involved in this and
doesn't know a heck of a lot about it, a lot of the
reasons that were presented back on September 26th
came across as fairly sensible. T don't want to say
absolutely they would be sufficient or anything, but
I'm saying they didn't -- the fact is we don't have
a lot of mortality in the winter, we haven't done
this before, we're going to see how it works.
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I know this much: Had we done hunting with dogs
this year, it would have been just for a few weeks
with a very limited number of wolves because a lot
of the wolves were taken long before we got to the
dog part of it.

So I'm just suggesting to the plaintiffs I don't
want -- obviously, I can't keep you from coming
back, but I prefer you not beat it to death in this
court. I've given you basically my ruling, and
that's the best I can do for you, and you'll just
have to try it in a different forum if it's not
sufficient for you.

The fact is legislation did get adopted, and
that's a big reality in this case. That's about all
I can say to you, Mr. Habush.

I've certainly enjoyed having you on the case, as
well as everybody else. It was an honor actually to
have you here, Mr. Habush, and to this day, though,
ny daughter and my wife refer to me yelling at you
or being mean to you. So I apologize for that.

MR. HABUSH: I got over it.

THE COURT: Okay. They didn't say it as
to Ms. Hirsch, but ditto to her. Anybody else I was
mean to, they deserved it. Anything else then? I'm
entering this order here. Thank you. We're
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adjourned.

(Adjourned at 4:10 p.m.)
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STATE OF WISCONSIN )
) ss
COUNTY OF DANE )

I, THERESA L. GROVES, Official Court Reporter, do
hereby certify that I took in shorthand the
above-entitled proceedings held on the 16th day of
January 2013, I reduced the same to a written
transcript, and that it is a true and correct
transcript of my notes and the whole thereof.

Dated at Madison, Wisconsin this 25th day of

January 2013.

/1

Theresa L. Groves, RPR
Official Court Reporter

The foregoing certification of this transcript does
not apply to any reproduction of the same by any
means unless under the direct control and/or
direction of the certifying reporter.
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